
 
    

 
  

  
 

           
 
 

   
 

         
        
        
          

 
        

         
          

         
      

         
        

         
       

 
        

      
         
      

      
        

 
        
          

              

 
         

             
     

       
         
             

            
 

   
    
             

        

 

DEPARTMENT OF THE ARMY 
U.S. ARMY CORPS OF ENGINEERS, PHILADELPHIA DISTRICT 

1650 ARCH STREET 
PHILADELPHIA, PA 19103-2004 

CENAP-OPR September 17, 2025 

MEMORANDUM FOR RECORD 

SUBJECT: US Army Corps of Engineers (Corps) Approved Jurisdictional Determination 
in accordance with the “Revised Definition of ‘Waters of the United States’”; (88 FR 
3004 (January 18, 2023) as amended by the “Revised Definition of ‘Waters of the 
United States’; Conforming” (8 September 2023) ,1 NAP-2025-00204-85 1 of 12 

BACKGROUND. An Approved Jurisdictional Determination (AJD) is a Corps document 
stating the presence or absence of waters of the United States on a parcel or a written 
statement and map identifying the limits of waters of the United States on a parcel. 
AJDs are clearly designated appealable actions and will include a basis of JD with the 
document.3 AJDs are case-specific and are typically made in response to a request. 
AJDs are valid for a period of five years unless new information warrants revision of the 
determination before the expiration date or a District Engineer has identified, after public 
notice and comment, that specific geographic areas with rapidly changing 
environmental conditions merit re-verification on a more frequent basis.4 

On January 18, 2023, the Environmental Protection Agency (EPA) and the Department 
of the Army (“the agencies”) published the “Revised Definition of ‘Waters of the United 
States,’” 88 FR 3004 (January 18, 2023) (“2023 Rule”). On September 8, 2023, the 
agencies published the “Revised Definition of ‘Waters of the United States’; 
Conforming”, which amended the 2023 Rule to conform to the 2023 Supreme Court 
decision in Sackett v. EPA, 598 U.S., 143 S. Ct. 1322 (2023) (“Sackett”). 

This Memorandum for Record (MFR) constitutes the basis of jurisdiction for a Corps 
AJD as defined in 33 CFR §331.2. For the purposes of this AJD, we have relied on 
Section 10 of the Rivers and Harbors Act of 1899 (RHA),5 the 2023 Rule as amended, 

1 While the Revised Definition of “Waters of the United States”; Conforming had no effect on some 
categories of waters covered under the CWA, and no effect on any waters covered under RHA, all 
categories are included in this Memorandum for Record for efficiency. 
2 When documenting aquatic resources within the review area that are jurisdictional under the Clean 
Water Act (CWA), use an additional MFR and group the aquatic resources on each MFR based on the 
TNW, the territorial seas, or interstate water that they are connected to. Be sure to provide an identifier to 
indicate when there are multiple MFRs associated with a single AJD request (i.e., number them 1, 2, 3, 
etc.). 
3 33 CFR 331.2. 
4 Regulatory Guidance Letter 05-02. 
5 USACE has authority under both Section 9 and Section 10 of the Rivers and Harbors Act of 1899 but for 
convenience, in this MFR, jurisdiction under RHA will be referred to as Section 10. 



 
 

         
      

 
 

 

 

        
 

 
    

 
         

          
          

 
     
 
     

 
     

 
  

 
          

    
 

          
   

 
      

 
         

     
    

     
        

    
 

          
          

        
      

        
       

       
      

      
       

CENAP-OPR 
SUBJECT: 2023 Rule, as amended, Approved Jurisdictional Determination in Light of 
Sackett v. EPA, 143 S. Ct. 1322 (2023), NAP-2025-00204-84 

as well as other applicable guidance, relevant case law, and longstanding practice in 
evaluating jurisdiction. 

1. SUMMARY OF CONCLUSIONS. 

a. Provide a list of each individual feature within the review area and the 
jurisdictional status of each one (i.e., identify whether each feature is/is not a 
water of the United States and/or a navigable water of the United States). 

i. Drainage Channel A: Non-jurisdictional 

ii. Drainage Channel B: Non-jurisdictional 

iii. Non-Tidal Forested Wetlands: Non-jurisdictional 

2. REFERENCES. 

a. “Revised Definition of ‘Waters of the United States,’” 88 FR 3004 (January 18, 
2023) (“2023 Rule”) 

b. “Revised Definition of ‘Waters of the United States’; Conforming” 88 FR 61964 
(September 8, 2023) 

c. Sackett v. EPA, 598 U.S. 651, 143 S. Ct. 1322 (2023) 

d. MEMORANDUM TO THE FIELD BETWEEN THE U.S. DEPARTMENT OF THE 
ARMY, U.S. ARMY CORPS OF ENGINEERS AND THE U.S. 
ENVRIONMENTAL PROTECTION AGENCY CONCERNING THE PROPER 
IMPLEMENTATION OF “CONTINUOUS SUFACE CONNECTION” UNDER THE 
DEFINITION OF “WATERS OF THE UNITED STATES” UNDER THE CLEAN 
WATER ACT (March 12, 2025) 

3. REVIEW AREA. The review area is an approximately 6.1 acre parcel located on the 
west side of Coastal Highway approximately 0.75 miles south of the intersection of 
Garfield Parkway in Bethany Beach, Sussex County, Delaware. The center 
coordinates of the review area are 38.528287°N, -75.059148°W. The review area is 
mainly forested and located between a commercial property and residential housing. 
No blue-line features were identified within or adjacent to the subject parcel on 
historical USGS Topographic Quadrangles. The 1954 Bethany Beach USGS 
Topographic Quadrangle depicts the terminus of a blue-line feature connecting to 
the Assawoman Canal in the current location of the Sea Colony stormwater 
management pond approximately 500 feet west of the subject parcel. 
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CENAP-OPR 
SUBJECT: 2023 Rule, as amended, Approved Jurisdictional Determination in Light of 
Sackett v. EPA, 143 S. Ct. 1322 (2023), NAP-2025-00204-84 

A Preliminary Jurisdictional Determination was issued by the Corps for wetlands and 
waters boundaries within the review area on October 25, 2016 (CENAP-OP-R-2014-
1257- 23) and expired 5 years from the date of issuance. At that time, all forested 
wetlands and drainage channels within the property may have been jurisdictional 
based on the presence of a surface water connection to the navigable waters of the 
Assawoman Canal in accordance with USEPA and USACE guidance implementing 
the U.S. Supreme Court’s decision in Rapanos vs. United States. 

4. NEAREST TRADITIONAL NAVIGABLE WATER (TNW), THE TERRITORIAL SEAS, 
OR INTERSTATE WATER TO WHICH THE AQUATIC RESOURCE IS 
CONNECTED. The nearest TNW to which the aquatic resources are connected is 
the Assawoman Canal, approximately 3,500 feet from the review area. The 
Assawoman Canal is identified as an estuarine channel by the United States Fish 
and Wildlife Service National Wetland Inventory Mapper and is a known tidal canal. 6 

5. FLOWPATH FROM THE SUBJECT AQUATIC RESOURCES TO A TNW, THE 
TERRITORIAL SEAS, OR INTERSTATE WATER. The Non-Tidal Forested 
Wetlands are directly abutting Drainage Channels A and B. Drainage Channels A 
and B connect at the northwest corner of the property. Along the western portion of 
the review area, Drainage Channel B flows into a manmade drainage channel that 
travels west for 330 linear feet into a stormwater management pond. Stormwater 
flows south from the pond via a culvert into a stormwater swale situated between the 
westbound and eastbound lanes of Westway Drive. The stormwater swale flows 
westward, crossing under Kent Avenue via dual culverts then discharges into a 
roadside drainage ditch located on the north side of Westway Drive approximately 
1,000 feet west of Kent Avenue. The roadside stormwater ditch then flows southwest 
under Westway Drive via a culvert into a ditch identified as a blue-line feature on the 
2023 Bethany Beach Bethany USGS Topographic Quadrangle. However, this ditch 
is not able to be visually verified on the aerial. Based on the blue-line feature, this 
ditch connects to the navigable waters of the Assawoman Canal approximately 950 
feet southwest of Westway Drive. 

6 This MFR should not be used to complete a new stand-alone TNW determination. A stand-alone TNW 
determination for a water that is not subject to Section 9 or 10 of the Rivers and Harbors Act of 1899 
(RHA) is completed independently of a request for an AJD. A stand-alone TNW determination is 
conducted for a specific segment of river or stream or other type of waterbody, such as a lake, where 
upstream or downstream limits or lake borders are established. 
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CENAP-OPR 
SUBJECT: 2023 Rule, as amended, Approved Jurisdictional Determination in Light of 
Sackett v. EPA, 143 S. Ct. 1322 (2023), NAP-2025-00204-84 

6. SECTION 10 JURISDICTIONAL WATERS7: Describe aquatic resources or other 
features within the review area determined to be jurisdictional in accordance with 
Section 10 of the Rivers and Harbors Act of 1899. Include the size of each aquatic 
resource or other feature within the review area and how it was determined to be 
jurisdictional in accordance with Section 10.8 N/A 

7. SECTION 404 JURISDICTIONAL WATERS: Describe the aquatic resources within 
the review area that were found to meet the definition of waters of the United States 
in accordance with the 2023 Rule as amended, consistent with the Supreme Court’s 
decision in Sackett. List each aquatic resource separately, by name, consistent with 
the naming convention used in section 1, above. Include a rationale for each aquatic 
resource, supporting that the aquatic resource meets the relevant category of 
“waters of the United States” in the 2023 Rule as amended. The rationale should 
also include a written description of, or reference to a map in the administrative 
record that shows, the lateral limits of jurisdiction for each aquatic resource, 
including how that limit was determined, and incorporate relevant references used. 
Include the size of each aquatic resource in acres or linear feet and attach and 
reference related figures as needed. 

a. Traditional Navigable Waters (TNWs) (a)(1)(i): N/A 

b. The Territorial Seas (a)(1)(ii): N/A 

c. Interstate Waters (a)(1)(iii): N/A 

d. Impoundments (a)(2): N/A 

e. Tributaries (a)(3): N/A 

f. Adjacent Wetlands (a)(4): N/A 

g. Additional Waters (a)(5): N/A 

7 33 CFR 329.9(a) A waterbody which was navigable in its natural or improved state, or which was 
susceptible of reasonable improvement (as discussed in § 329.8(b) of this part) retains its character as 
“navigable in law” even though it is not presently used for commerce, or is presently incapable of such 
use because of changed conditions or the presence of obstructions. 
8 This MFR is not to be used to make a report of findings to support a determination that the water is a 
navigable water of the United States. The district must follow the procedures outlined in 33 CFR part 
329.14 to make a determination that water is a navigable water of the United States subject to Section 10 
of the RHA. 
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CENAP-OPR 
SUBJECT: 2023 Rule, as amended, Approved Jurisdictional Determination in Light of 
Sackett v. EPA, 143 S. Ct. 1322 (2023), NAP-2025-00204-84 

8. NON-JURISDICTIONAL AQUATIC RESOURCES AND FEATURES 

a. Describe aquatic resources and other features within the review area identified in 
the 2023 Rule as amended as not “waters of the United States” even where they 
otherwise meet the terms of paragraphs (a)(2) through (5). Include the type of 
excluded aquatic resource or feature, the size of the aquatic resource or feature 
within the review area and describe how it was determined to meet one of the 
exclusions listed in 33 CFR 328.3(b).9 

Drainage Channel A (0.01 acre) is located along the northern parcel boundary, 
while Drainage Channel B (0.03 acre) is located along the western parcel 
boundary. Drainage Channel A and B are connected via an 18 inch culvert along 
the northern parcel boundary. Both drainage channels were excavated to 
facilitate the flow of stormwater away from Coastal Highway and a commercial 
parking lot. Both drainage channels also provide drainage to an immediately 
abutting Forested Non-Tidal Wetland (2.69 acres) within the review area. As 
such, the drainage channels fail to meet the (b)(3) Certain Ditches exclusion. For 
these reasons, the drainage channels were evaluated under (a)(3) Tributaries. 

Both drainage channels support a bed and bank and have an ordinary high water 
mark, likely as a result of flat topography, large impervious surface area nearby 
and stormwater inputs. As such, the drainage channels meet the Relatively 
Permanent Standard. The Forested Non-Tidal Wetland is also abutting both 
drainage channels. 

In the Sackett decision, the Supreme Court concluded that the Clean Water Act’s 
use of “waters” encompasses only those relatively permanent, standing or 
continuously flowing bodies of water “forming geographical features” that are 
described in ordinary parlance as “streams, oceans, rivers, and lakes”, and that 
wetlands are part of “the waters of the United States” “when wetlands have a 
continuous surface connection to bodies that are waters of the United States in 
their own right so there is no clear demarcation between waters and wetlands”. 
The Drainage Channels cannot be described in ordinary parlance as a stream as 
they are clearly manmade, linear channels that mainly support stormwater 
conveyance. Furthermore, the Drainage Channels flow into a neighborhood 
stormwater pond with an outfall structure into a grassed swale that continues for 
1,000 linear feet before entering into another roadside drainage ditch. Consistent 
with the Sackett Court “[w]etlands that are separate from traditional navigable 
waters cannot be considered part of those waters, even if they are located 
nearby,” id. at 678, and that “’adjacent’ cannot include wetlands that are not part 

9 88 FR 3004 (January 18, 2023) 
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CENAP-OPR 
SUBJECT: 2023 Rule, as amended, Approved Jurisdictional Determination in Light of 
Sackett v. EPA, 143 S. Ct. 1322 (2023), NAP-2025-00204-84 

of covered ‘waters’,” id. at 682. This is why the plurality in Rapanos rejected the 
Corps’ practice of asserting jurisdiction over wetlands adjacent to features that 
themselves were not “waters of the United States” in their own right based on a 
hydrologic connection theory. The Rapanos plurality instead concluded: 
[O]nly those wetlands with a continuous surface connection to bodies that are 
“waters of the United States” in their own right, so that there is no clear 
demarcation between “waters” and wetlands, are “adjacent to” such waters and 
covered by the Act. Wetlands with only an intermittent, physically remote 
hydrologic connection to “waters of the United States” do not implicate the 
boundary-drawing problem of Riverside Bayview, and thus lack the necessary 
connection to covered waters that we described as a “significant nexus” in 
SWANCC . . . . Thus, establishing that wetlands . . . are covered by the Act 
requires two findings: first, that the adjacent channel contains a “wate[r] of the 
United States,” (i.e., a relatively permanent body of water connected to traditional 
interstate navigable waters); and second, that the wetland has a continuous 
surface connection with that water, making it difficult to determine where the 
“water” ends and the “wetland” begins. 
Rapanos, 547 U.S. at 742 (Scalia, J., plurality) (emphasis in original). 

Because Drainage Channels A and B lack a continuous surface connection to an 
(a)(1) or (a)(2) waters and the Forested Non-Tidal Wetland is far removed from a 
covered water via non-regulated and non-relatively permanent waters including 
ditches, stormwater pond and a grassed swale, Drainage Channels A and B and 
the Forested Non-tidal Wetland do not meet the definition of Waters of the United 
States. 

b. Describe aquatic resources and features within the review area that were 
determined to be non-jurisdictional because they do not meet one or more 
categories of waters of the United States under the 2023 Rule as amended (e.g., 
tributaries that are non-relatively permanent waters; non-tidal wetlands that do 
not have a continuous surface connection to a jurisdictional water). 
N/A 

9. DATA SOURCES. List sources of data/information used in making determination. 
Include titles and dates of sources used and ensure that information referenced is 
available in the administrative record. 

a. Corps site visits conducted on March 13, 2024, September 17, 2024, and April 
18, 2025. 

b. Wetland delineation plan identified as BOUNDARY OF WATERS OF THE U.S. 
INCLUDING WETLAND SUBJECT TO CORPS OF ENGINEERS 
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CENAP-OPR 
SUBJECT: 2023 Rule, as amended, Approved Jurisdictional Determination in Light of 
Sackett v. EPA, 143 S. Ct. 1322 (2023), NAP-2025-00204-84 

REGULATORY PROGRAM LANDS OF HICKMAN BEACH PLAZA WEST, LLC., 
dated June 11, 2010, and last revised on September 16, 2025, prepared by 
Simpler Surveying & Associate, Incorporated, 1 sheet. 

c. U.S. Army Corps of Engineers (USACE) REQUEST FOR JURISDICTIONAL 
DETERMINATION (JD), dated May 14, 2025. 

d. Letter with appendices listed below prepared by Kenneth W. Redinger 
Environmental Services, dated June 23, 2025. 

e. APPENDIX A – Site Maps (5 total), dated May 15, 2025. 

f. APPPENDIX B – HISTORICAL AERIAL PHOTOGRAPHY (12 TOTAL), dated 
May 15, 2025. 

g. APPENDIX C – WETLAND DETERMINATION DATA FORMS (2 TOTAL), dated 
June 3, 2025. 

h. APPENDIX D – SITE PHOTOS (22 TOTAL), dated April 15, 2025 & June 3, 
2025. 

i. APPENDIX E – BLUE LINE FEATURE FROM 1954 BETHANY BEACH USGS 
TOPOGRAPHIC QUADRANGLE, dated April 23, 2025. 

j. APPENDIX F – WETLAND DELINEATION REPORT, prepared by Environmental 
Resources, Incorporated, dated December 18, 2014. 

k. APPENDIX G – PRELIMINARY JURISDICTIONAL DETERMINATION, CENAP-
OP-R-2014-1257-23, dated October 25, 2016. 

10.OTHER SUPPORTING INFORMATION. On Thursday, August 14, 2025, the 
consultant representing the applicant provided images of Drainage Channel B and 
the stormwater swale between Westway Drive in a dry state. Furthermore, the 
consultant provided a video showing artificial irrigation feeding the stormwater pond 
to which Drainage Channel B drains, in order to maintain a permanent pool level. 
This information further supports that Drainage Channels A and B lack a continuous 
surface connection to an (a)(1) or (a)(2) waters and the Forested Non-Tidal Wetland 
is far removed from a covered water via ditches, stormwater pond and a grassed 
swale. 
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CENAP-OPR 
SUBJECT: 2023 Rule, as amended, Approved Jurisdictional Determination in Light of 
Sackett v. EPA, 143 S. Ct. 1322 (2023), NAP-2025-00204-84 

11.NOTE: The structure and format of this MFR were developed in coordination with 
the EPA and Department of the Army. The MFR’s structure and format may be 
subject to future modification or may be rescinded as needed to implement 
additional guidance from the agencies; however, the approved jurisdictional 
determination described herein is a final agency action. 
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