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CLEAN AIR ACT 
FINAL STATEMENT OF CONFORMITY 

DELAWARE RIVER MAIN CHANNEL DEEPENING PROJECT 
DECEMBER 2009 

 
 

Introduction 
 

The Delaware River Main Channel Deepening Project (Project) will deepen the 
main shipping channel from -40 feet to -45 feet mean low water (MLW).  The Project 
extends from the Ports of Camden, New Jersey, and Philadelphia, Pennsylvania, to the 
mouth of the Delaware Bay, and follows the alignment of the existing federally-
authorized channel.  In addition to the channel deepening, several berths at the various oil 
refineries and port facilities along the Delaware River will also be deepened.  A majority 
of the berths are located in the upstream reaches of the river near the Philadelphia and 
Camden area.  The Project is scheduled to be constructed over a period of five years for 
the channel deepening and an additional year for the completion of the adjacent berth 
deepenings. 
 
Federal Clean Air Act 
 
 Section 176 (c) (42 U.S.C. 7506) of the Clean Air Act (CAA) requires federal 
agencies to ensure that their actions conform to the applicable State Implementation Plan 
(SIP) for attaining and maintaining the National Ambient Air Quality Standards 
(NAAQS).  The U.S. Environmental Protection Agency (EPA) published two sets of 
regulations to implement Section 176 (c) because certain provisions apply only to 
highway and mass transit funding and approval actions.  The transportation conformity 
regulations address federal actions related to highway and mass transit funding and 
approval actions.  The General Conformity regulations, codified at 40 CFR Part 93, 
Subpart B, cover all other federal actions.  The Project is subject to the General 
Conformity regulations. 
  

The EPA has established de minimis emission levels for criteria pollutants based 
on the type and severity of the non-attainment problem in an area.  Before any action can 
be taken, federal agencies must perform an applicability analysis to determine whether 
the total direct and indirect emissions from their action would be below or above the de 
minimis levels.  If the action is determined to create emissions at or above the de minimis 
level for any of the criteria pollutants, federal agencies must conduct a conformity 
determination for the pollutant.  If the emissions are below all of the de minimis levels, 
the agency does not have to conduct a conformity determination.  When the applicability 
analysis shows that the action must undergo a conformity determination, federal agencies 
must first show that the action will meet all SIP control requirements and then must 
demonstrate conformity by meeting one or more of the methods specified in the 
regulations. 
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General Conformity Analyses and Mitigation Studies 
 

In 2004, the U.S. Army Corps of Engineers, Philadelphia District (Corps) 
performed an emissions analysis and mitigation study, entitled Delaware River Main 
Channel Deepening Project General Conformity Analysis and Mitigation Report, 
February 2004 (2004 Report), to determine if the Project would exceed air quality 
thresholds, and, if so, how to mitigate so that the Project could achieve conformity with 
the CAA requirements.   

 
Because more than five years had elapsed since the preparation of the 2004 

Report, and based on changes to the air quality status of the region and a reduction in the 
estimated amount of material to be dredged, the Corps prepared a new emissions analysis 
and mitigation study for the Project in August 2009, entitled Delaware River Main 
Channel Deepening Project General Conformity Analysis and Mitigation Report, August 
7, 2009 (August 2009 Report).   

 
Based on comments received from the EPA, State and local agencies, and the 

public, and also due to adjustments to the project schedule, the Corps revised the August 
2009 Report.  The revised report is entitled Delaware River Main Channel Deepening 
Project General Conformity Analysis and Mitigation Report, November 2009 (November 
2009 Report). 
 
Notification and Public Participation 
 

In August 2009, as required by 40 CFR §93.155, the Corps transmitted copies of 
the “Draft Conditional Statement of Conformity” and the accompanying August 2009 
Report to the appropriate EPA Regional Offices, State agencies, and Metropolitan 
Planning Organizations (MPOs).  The transmittal letters are included in Attachment 1. 

 
Also in August 2009, as required by 40 CFR §93.156, the Corps solicited 

comments from the public on the “Draft Conditional Statement of Conformity” and the 
August 2009 Report by placing advertisements in the Philadelphia Inquirer and The 
News Journal newspapers and by posting a Public Notice on the Corps’ website and 
sending a notice via e-mail to a mailing list of interested parties.  The Proof of 
Publication from the Philadelphia Inquirer, the Affidavit of Publication from The News 
Journal, and a copy of the Public Notice are included in Attachment 2.  Copies of the 
comments received and the Corps’ responses are included in Attachment 3. 

 
In November 2009, the Corps transmitted copies of the “Draft Statement of 

Conformity” and the accompanying November 2009 Report to the appropriate EPA 
Regional Offices, State agencies, and Metropolitan Planning Organizations (MPOs).  The 
transmittal letters are included in Attachment 1. 

 
Also in November 2009, the Corps solicited comments from the public on the 

“Draft Statement of Conformity” and the November 2009 Report by placing 
advertisements in the Philadelphia Inquirer and The News Journal newspapers and by 
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posting a Public Notice on the Corps’ website.  The Proof of Publication from the 
Philadelphia Inquirer, the Affidavit of Publication from The News Journal, and a copy of 
the Public Notice are included in Attachment 2.  Copies of the comments received and 
the Corps’ responses are included in Attachment 3. 
 
Emissions 

 
As indicated in the November 2009 Report, the Project will contribute pollutants 

of concern within ten counties in three states (Delaware, Pennsylvania and New Jersey).  
All ten counties within the Project limits are in non-attainment status for ozone 
(precursors are nitrogen oxides (NOx) and volatile organic compounds (VOC)), two 
counties are in maintenance status for carbon monoxide (CO), and five counties are in 
non-attainment status for PM2.5.  Because there is more than one non-attainment area for 
the Project, discussions with the regulatory agencies resulted in the determination that the 
Project emissions could be characterized as taking place in a single, combined non-
attainment area.  This area would take on the most severe classification (annual de 
minimis threshold) for each of the pollutants of concern (e.g. 100 tons for NOx, 50 tons 
for VOC, and 100 tons for CO).   

 
The November 2009 Report provides estimated emissions for each year over the 

duration of the Project.  Based on these estimates, the Project is expected to exceed the de 
minimis threshold for NOx every year of the Project, whereas the emissions of other 
criteria pollutants are expected to be less than de minimis limits for each year of the 
Project.  As shown in the November 2009 Report and Attachment 4, total NOx emissions 
for the Project are estimated to be 3,038 tons with an annual peak of 607 tons occurring 
in Year 5 of the Project. 
 
Conformity Determination 

 
Since the estimated NOx emissions from the Project are expected to exceed the de 

minimis threshold of 100 tons of NOx every year of the Project, a conformity 
determination is required for NOx and the Project must demonstrate conformity by 
meeting one or more of the following: 

 
1. Demonstrating that the total direct and indirect emissions are specifically 

identified and accounted for in the applicable SIP. 
 
2. Obtaining a written statement from the state or local agency responsible for 

the SIP documenting that the total direct and total indirect emissions from the 
action along with all other emissions in the area will not exceed the SIP 
emission budget. 

 
3. Obtaining a written commitment from the state to revise the SIP to include the 

emissions from the action. 
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4. Obtaining a statement from the metropolitan planning organization for the 
area documenting that any on-road motor vehicle emissions are included in 
the current regional emission analysis for the area’s transportation plan or 
transportation improvement program. 

 
5. Fully offset the total direct and indirect emissions by reducing emissions of 

the same pollutant or precursor in the same non-attainment or maintenance 
area. 

 
6. Where appropriate, in accordance with 40 CFR 51.858(4), conduct air quality 

modeling that can demonstrate that the emissions will not cause or contribute 
to new violations of the standards, or increase the frequency or severity of any 
existing violations of the standards.  

 
As explained in the November 2009 Report, Option 5 was the most appropriate 

means to demonstrate conformity for the Project.  Thus, all NOx emissions for the Project 
will be offset so that there is no net increase in NOx emissions in the non-attainment area. 
 
Mitigation Plan 
 

The November 2009 Report identified several options to achieve Clean Air Act 
conformity for NOx releases, evaluating the effectiveness and related costs of both on-
site and off-site emission reduction strategies.  Based on this analysis, all NOx emissions 
for the project will be offset by purchasing Emission Reduction Credits (ERCs).  This 
plan is implementable and is the least costly and most efficient way to attain conformity 
for the Project. 

 
ERCs will be purchased from within the nonattainment areas.  Presently, there are 

roughly 2,000 tons of NOx credits available on the open market within the 10-county 
nonattainment area across the three states in which the project is located.  All of the 
required credits for the project (607 tons) will be acquired after issuance of this Final 
Statement of Conformity and prior to the commencement of construction.  Credits will be 
obtained from the three states on an equitable basis to the maximum extent practicable; 
however, the actual allocation of credits will be based on availability and cost. 

 
The non-federal sponsor for the Project, the Philadelphia Regional Port Authority 

(PRPA), has entered into a brokerage agreement with Cantor CO2e, a firm that 
specializes in ERC trading.  A copy of the brokerage agreement is provided in Appendix 
G of the November 2009 Report.  The PRPA will acquire the credits as part of their cost-
sharing obligations on the Project.  In the event that some of the credits purchased have 
expirations, additional credits will be obtained prior to the expiration date so that at no 
time will there be net NOx emission increases.  All required credits will be in place prior 
to the start of construction on the Project. 
 





 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

Attachment 1 
 

Transmittal Letters to EPA, State Agencies, and MPOs 





































































































 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

Attachment 2 
 

Public Notices 











 

 
 
 
 
 
 

 
 
Army Corps solicits public comment on Clean Air Act compliance plans for Delaware 
River Deepening 
 
The United States Army Corps of Engineers released for public comment its plans to meet Clean 
Air Act requirements for the Delaware River Main Channel Deepening Project, specifically 
related to emissions from dredging activities  
 
As required by the General Conformity Rule of the Clean Air Act (40 CFR 93, Subpart B, 
Section 93.155), the Corps’ Philadelphia District has completed the “Draft Conditional 
Statement of Conformity, Delaware River Main Channel Deepening Project” for initial 
construction of the project, which will deepen the existing 102.5-mile ship channel from 40 to 45 
feet between Philadelphia and the mouth of the Delaware Bay. 
 
In addition to the channel deepening and separately from the federal project, several berths at oil 
refineries and port facilities along the Delaware River (mostly upstream near Philadelphia and 
Camden) will also be deepened.  Project construction is estimated to take five years, with an 
additional year to deepen the adjacent berths. 
 
To determine if the project would exceed air quality standards and, if so, how to bring it back 
into conformity, the Corps performed an emissions analysis and mitigation study.  The results are 
documented in the “Delaware River Main Channel Deepening Project General Conformity 
Analysis and Mitigation Report, August 7, 2009.” 
 
Detailed modeling of engine emissions during project construction, including the deepening of 
the berthing areas, predicts that releases of volatile organic compounds (VOCs) and other 
contaminants would be below the minimum thresholds for each of the states (Delaware, New 
Jersey and Pennsylvania) and all affected counties.  However, the same modeling predicts above-
threshold releases of nitrogen oxides (NOx) during all years of construction. 
 
The Corps’ analysis identified several viable options to achieve Clean Air Act conformity for 
NOx releases, evaluating the effectiveness and related costs of both on-site and off-site emission 
reduction opportunities.  The results of this analysis are being coordinated with all appropriate 
federal, state and local agencies as well as with the public. 
 

THIS IS NOT A PAID ADVERTISEMENT

Public Notice 

CENAP   August 14, 2009 

In Reply Refer To:  
Environmental Resources Branch  

Internet Homepage: http://www.nap.usace.army.mil   



 

This analysis concludes that the Delaware River Main Channel Deepening Project can comply 
with the Clean Air Act if excessive emission levels due to dredging and dredged material 
placement are offset through a combination of measures before or during construction. 
 
Electronic copies of the two documents cited above can be downloaded from the Corps’ website 
at www.nap.usace.army.mil.  From the homepage, click on “Delaware River Main Channel 
Deepening Project” under Project Web Pages and then on “News & Updates” under Project 
Links.  To request paper copies, please write or e-mail to the addresses below or call (215) 656-
6515. 
 
Comments may be submitted via regular mail to the Environmental Resources Branch, 
Philadelphia District, U.S. Army Corps of Engineers, Wanamaker Building, 100 Penn Square 
East, Philadelphia, PA  19107.  Comments may also be submitted via e-mail to the Public Affairs 
Office at edward.c.voigt@usace.army.mil.  Please submit all comments by September 14, 2009. 
  
 

      Thomas J. Tickner, Lieutenant Colonel 
      District Commander 
      Philadelphia District 
      U.S. Army Corps of Engineers 











Public Notice
Date: Nov. 20, 2009 

Contact: Ed Voigt 

 

 

Phone: (215) 656-6515 

 
 

Army Corps solicits public comment on Clean Air Act compliance plans for Delaware 
River Deepening 

 
 

The United States Army Corps of Engineers today released for public comment its updated plan 
to meet Clean Air Act requirements for the Delaware River Main Channel Deepening Project, 
specifically related to emissions from dredging activities. 
 
As required by the General Conformity Rule of the Clean Air Act (40 CFR 93, Subpart B), the 
Corps’ Philadelphia District has conducted a conformity analysis for the project, which will 
deepen the existing 102.5-mile ship channel from 40 to 45 feet between Philadelphia and the 
mouth of the Delaware Bay.  In addition, several berths at oil refineries and port facilities along 
the Delaware River (mostly upstream near Philadelphia and Camden) will also be deepened.  
Project construction is estimated to take five years, with an additional year to deepen the adjacent 
berths. 
 
In August 2009, the Corps solicited comments on the “Draft Conditional Statement of 
Conformity” and the accompanying report entitled, “Delaware River Main Channel Deepening 
Project, General Conformity Analysis and Mitigation Report, August 7, 2009.”  Based on the 
comments received and adjustments to the project schedule, the Corps has revised the report and 
prepared a new statement of conformity.   
 
Detailed modeling of engine emissions during project construction, including the deepening of 
the berthing areas, predicts that releases of volatile organic compounds (VOCs) and other 
contaminants would be below the minimum thresholds for each of the states (Delaware, New 
Jersey and Pennsylvania) and all affected counties.  However, the same modeling predicts above-
threshold releases of nitrogen oxides (NOx) during all years of construction. 
 
The Corps’ analysis identified several options to achieve Clean Air Act conformity for NOx 
releases, evaluating the effectiveness and related costs of both on-site and off-site emission 
reduction strategies.  Based on this analysis, all NOx emissions for the project will be offset by 
purchasing Emission Reduction Credits.  Details of this plan are provided in the revised report 
and statement of conformity. 
 
Electronic copies of the revised report, “Delaware River Main Channel Deepening Project, 
General Conformity Analysis and Mitigation Report, November 2009,” and the new “Draft 
Statement of Conformity, November 2009” can be downloaded from the Corps’ website at 
www.nap.usace.army.mil.  From the homepage, click on “Delaware River Main Channel 
Deepening Project” under Project Web Pages and then click on “News & Documents” under 



 

Project Links.  To request paper copies, please write or e-mail to the addresses below or call 
(215) 656-6515. 
 
Comments may be submitted via regular mail to the Environmental Resources Branch, 
Philadelphia District, U.S. Army Corps of Engineers, Wanamaker Building, 100 Penn Square 
East, Philadelphia, PA 19107.  Comments may also be submitted via e-mail to the Public Affairs 
Office at edward.c.voigt@usace.army.mil.  Please submit all comments by December 20, 2009. 
 



 

 
 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

Attachment 3 
 

Comment Letters and Responses 
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Responses to Comment Letters Received for August 2009 Draft General Conformity Analysis 
and Mitigation Report. 
 
 
Letter 01 - Comments from US Environmental Protection Agency, Region III 
 
Number Location Summary of Comment Final Comment Response 
01-01 Para 3 Contains no specific 

combination of mitigation 
measures. 

The conformity plan is found in Section 8 
of the revised General Conformity Analysis 
and Mitigation Report (Report).  The plan 
includes advanced purchase of 
perpetual/multi-year emission credits which 
will be applied annually for the life of the 
project, and thus attaining conformity. 

01-02 Para 5 Do not identify the source or 
state from which credits 
would come. 

The potential source of emission credits 
within the non-attainment area is discussed 
in Section 7.15 of the Report. 

01-03 Para 6 Total emissions from the 
action are fully offset within 
the same nonattainment or 
maintenance area, not with 
offsets obtained from 
sources within a different 
nonattainment area. 

All emission credits will be obtained within 
the Philadelphia-Wilmington-Atlantic City 
8-hour Ozone Area as stated in Section 7.15 
of the Report. 

01-04 Gen -1  The 2004 report had more 
detail in project description, 
as this needs to be a 
standalone document, 
incorporate supporting 
information from 2004 
report.   

The 2009 Report is a stand-alone report that 
includes: relevant and applicable data and 
documentation from the 2004 report; an 
updated construction schedule; the General 
Conformity analysis and plan selection; 
and, the implementation plan.  

01-05 Gen-2 The report does not 
determine whether the 
project is “regionally 
significant” (i.e. >10% of a 
nonattainment area’s 
emission inventory for that 
pollutant 

A Regional significance test was performed 
for the project and can be found in Section 
3, Table 3-2 of the Report. 

01-06 Gen-3 Does not include specific 
plans for achieving 
conformity as NY-NJ did 

The conformity plan is found in Section 8 
of the revised General Conformity Analysis 
and Mitigation Report.  The plan includes 
advanced purchase of perpetual/multi-year 
emission credits which will be applied 
annually for the life of the project, and thus 
attaining conformity. 
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01-07 Gen-4 Uncertainty regarding 
implementation schedule 
…given the 5-year period 
that has elapsed since the 
USACE looked at some of 
these strategies…and the 
lack of commitment from 3rd 
parties… 

The required emission credits for the project 
can be purchased in a timely manner prior 
to the start of the first construction contract. 
The purchased credits will subsequently be 
applied for each project year so that 
conformity is met.  Therefore, the 
uncertainty surrounding the mitigation 
strategy selection/schedules for measures 
such as electrification and uncertainties on 
the level of participation by various as-yet 
selected contractors and off-site private 
parties and time frame to enact these 
measures would no longer apply. 

01-08 ES-1 Report incorrectly states that 
the entire project area is in 
attainment of PM and CO.  
Two counties in are in 
maintenance for CO.  

Both Camden and Philadelphia counties 
encompass Reach A or AA of the project 
and are in maintenance status for carbon 
monoxide (CO).  There is no need for a 
comparison to de minimis or General 
Conformity for CO based on the projected 
emissions for this constituent; however, the 
Report has been revised where it 
inaccurately stated that the entire area is in 
attainment for CO. 

01-09 ES-2 Report does not explain why 
the project scope has 
changed…why higher 
horsepower. 

The shift to the higher horsepower dredging 
was done to reflect the current project 
schedule and available dredging equipment 
anticipated to complete the various 
construction contracts.   

01-10 ES-3 Vague commitment to 
offset/mitigate to zero does 
not meet GC rule (40 CFR 
93.158). 

The general conformity plan to mitigate 
project emissions through the purchase of 
perpetual/multi-year emission credits is 
found in Section 7.15 of the Report. 

01-11 Bkg-4 It was not clear to EPA that 
berth deepening emissions 
are included. 

All direct and indirect emissions, including 
non-federal berth dredging emissions, were 
included as part of the conformity analyses.  
Please see section 1.7 of the Report.   

01-12 Srcs-5 Was not clear where the 
land-based emissions are 
included. 

Land-based emissions were included as part 
of the conformity analysis and can be found 
in Section 1.7 of the Report.  In addition, 
the estimated emissions from equipment 
operations at the disposal sites and 
employee commutes have been included 
under this category. 
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01-13 Sec5.1-6a Use of peak emissions as a 
surrogate for calculation of 
annual NOx does not meet 
requirements. 

Calculations of annual emission tonnage 
and mitigation requirements were used in 
the conformity analysis.  These calculations 
can be found in Table ES-1 of the Report 
and in Appendix D.  All mitigation 
strategies were compared based on their 
ability to reduce the peak year emissions 
comparable in dollars/ton to the purchase of 
emission credits. 

01-14 Sec5.1-6b If USACE specifies a suite 
of emission reduction 
measure and then later 
decides to revise scope or to 
alter project phasing….. they 
need to formally revise or 
issue a new CD consistent 
with 40 CFR 93.160(e). 

Several emission reduction strategies were 
evaluated and the most appropriate 
mitigation measure, the purchase of 
emission reduction credits, was selected.  If, 
in the future, the scope of the project 
changes, then the issuance of a new 
conformity determination consistent with 
appropriate guidance and regulations may 
be required.  

01-15 Sec5.2-7 Figure 2 shows emission by 
contract. Need to show 
annual emissions (i.e. spread 
emissions over calendar 
years). 

Calculations of annual emission tonnage 
and mitigation requirements were used in 
the conformity analysis.  These calculations 
can be found in Table ES-1 of the Report.  
All mitigation strategies were compared 
based on their ability to reduce the peak 
year emissions comparable in dollars/ton to 
the purchase of emission credits. 

01-16 Sec6-1 Why have USACE and 
PRPA not already selected 
strategies. 

The conformity plan is found in Section 8 
of the revised Report.  The plan includes 
advanced purchase of perpetual/multi-year 
emission credits which will be applied 
annually for the life of the project, and thus 
attaining conformity. 

01-17 Sect6-2 Strategy 1 – Dredge 
Electrification has been 
deemed “not viable” but 
continues to be 
shown…should be 
eliminated. 

The dredge electrification mitigation 
strategy is not practical given the given the 
geographic extent of the project, real estate 
issues, and related scheduling concerns. 

01-18 Sect6-3 Strategy 2 Not clear how 
contractors would respond to 
SCR requirement and/or 
when this could be 
implemented 

The SCR mitigation strategy is no longer 
being considered.  The recommended 
mitigation plan is for the purchase of 
emission reduction credits. 
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01-19 Sect6-4 Strategy 3 Not clear how 
contractor or private entities 
would respond to dredge / 
tug repowers and/or when 
this could be implemented. 

The repower mitigation strategy is no 
longer being considered.  The 
recommended mitigation plan is for the 
purchase of emission reduction credits. 

01-20 Sec7-1 Similar concerns with long 
lead times of offsite 
strategies. 

Strategies 1 through 3 are no longer being 
considered. If in the future some strategies 
are deemed cost effective, then air quality 
impacts would be analyzed and 
implementation and enforcement would be 
defined. 

01-21 Sec 7-2 Why use the same factors as 
2004 for the Macfarland?  

The McFarland mitigation strategies are no 
longer being considered.  The 
recommended mitigation plan is for the 
purchase of emission reduction credits. 

01-22 Sect7-3 Macfarland- Has any work 
been done towards this 
measure since it was 
presented in 2004? Is 12 
month lead time reasonable. 

The McFarland mitigation strategies are no 
longer being considered.  The 
recommended mitigation plan is for the 
purchase of emission reduction credits. 

01-23 Sec7-4 Macfarland repower- 
question the 18 month 
minimum lead time…this 
would include designing, 
building and installing the 
new engine around the 
duties of dredge. 

The McFarland mitigation strategies are no 
longer being considered.  The 
recommended mitigation plan is for the 
purchase of emission reduction credits. 

01-24 Sec7-5 Macfarland Repower and 
SCR installation has same 
18 month lead time…seems 
ambitious. 

The McFarland mitigation strategies are no 
longer being considered.  The 
recommended mitigation plan is for the 
purchase of emission reduction credits. 

01-25 Sec7-6 Lewes Ferries- These were 
considered in the 2004 
report but it is not apparent 
that the USACE has selected 
or commenced work to 
implement any of these 
measures. Again, question 
the 18 month lead time. 
 

The Cape May-Lewes Ferry mitigation 
strategy is no longer being considered.  The 
recommended mitigation plan is for the 
purchase of emission reduction credits. 

01-26 Sec7-7 Repower Local Tugs- This 
was considered in 2004 
report. Same issues as 
ferries. 

The repower of local tugs mitigation 
strategy is no longer being considered.  The 
recommended mitigation plan is for the 
purchase of emission reduction credits. 
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01-27 Sec 7-8 Cold Ironing- 2 year lead 
time is optimistic.  

The cold ironing mitigation strategy is no 
longer being considered.  The 
recommended mitigation plan is for the 
purchase of emission reduction credits. 

01-28 Sec7-9 40CFR 93.160 “any 
measures that are intended to 
mitigate air quality impacts 
must be identified and the 
process for implementation 
and enforcement of such 
measures must be described, 
including the 
implementation schedule, 
containing explicit timelines 
for implementation”.  
Further, if the USACE elects 
to demonstrate conformity 
using private party…written 
commitments must be 
obtained from those parties. 

The use of a private party would require a 
third party agreement; however, this action 
is not required for the selected emission 
reduction credit purchase plan. 

01-29 Sec7.15-1 Purchase of Emissions 
Credits- EPA has 
reservations about the 
approach for offsets being 
discussed in this section…. 
In this case, the emissions 
offsets must be purchased 
from inside the Philadelphia-
Wilmington-Atlantic City 8-
hour ozone non-attainment 
area. Report should include 
where ERCs are going to be 
purchased including source 
name, location and quantity 
of offsets applied. 

The conformity plan is found in Section 8 
of the revised Report.  The plan includes 
advanced purchase of perpetual/multi-year 
emission credits from inside the 
Philadelphia-Wilmington-Atlantic City area 
which will be applied annually for the life 
of the project, thus attaining conformity. 

01-30 Sec9-1 EPA disagrees that a general 
commitment to obtain NOx 
credits for the first phase and 
a general commitment to 
demonstrate conformity at a 
later date is acceptable.  

A meeting between the USACE and the 
EPA was held on 6 October 2009 to discuss 
the emission reduction credit purchase 
strategy.  It was determined that the 
purchase of perpetual/multi-year credits 
with a commitment to annual 
implementation was acceptable, and 
demonstrates conformity.   
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01-31 Sec9-2 Selection of measures by an 
advisory team after the 
USACE conformity 
determination is contrary to 
the rules. Should changes to 
the identified measures later 
be required, they would be 
allowable consistent with the 
procedures of 40 CFR 
93.160(e). 

Several emission reduction strategies were 
evaluated and the most appropriate 
mitigation measure, the purchase of 
emission reduction credits, was selected.  If, 
in the future, the scope of the project 
changes, then the issuance of a new 
conformity determination consistent with 
appropriate guidance and regulations may 
be required.  
 

01-32 Sec9-3 Given the timing, EPA 
recommends the USACE 
move immediately to obtain 
offsets for the first year of 
the project. 

The required emission credits for the project 
will be purchased in a timely manner prior 
to the start of the first construction contract. 

01-33 Sec9-4 USACE draft conformity 
determination lacks 
specifically identified offsets 
and mitigation measures.  

Several emission reduction strategies were 
evaluated and the most appropriate 
mitigation measure, the purchase of 
emission reduction credits, was selected.  If, 
in the future, the scope of the project 
changes, then the issuance of a new 
conformity determination consistent with 
appropriate guidance and regulations may 
be required.  

 
 
Letter 02 - Comments from New Jersey Department of Environmental Protection 
 
Number Location Summary of Comment Final Comment Response 
02-01 Letter – 1st  

pph 
Cannot concur with DCDOC Comment noted.  Please note the revised 

conformity plan found in Section 8 of the 
revised Report.  The plan includes advanced 
purchase of perpetual/multi-year emission 
credits which will be applied annually for 
the life of the project, and thus attaining 
conformity. 

02-02 Letter – 
2nd pph 

Direct and indirect emissions 
need to be identified and 
mitigated. 

All direct and indirect emissions generated 
by the project, as specified in the regulations 
governing air conformity, have been 
calculated, addressed and mitigated by the 
selected plan of the purchase of emission 
reduction credits. 
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02-03 Letter – 
Deficiency 
1 

Transport of dredge material 
emissions not addressed. 

All direct and indirect emissions generated 
by the project, as specified in the regulations 
governing air conformity, have been 
calculated, addressed and mitigated by the 
selected plan of the purchase of emission 
reduction credits.  The federal action is 
complete when dredge material is placed in 
existing federal disposal areas.  However, if 
placed material is then removed and 
transported by a separate entity elsewhere, it 
is considered a separate and independent 
action and not a part of the federal project.  
The responsibility for meeting all 
appropriate environmental requirements 
would be on the entity conducting the 
material removal and transport. 

02-04 Letter – 
Deficiency 
1 

Additional indirect emissions. All direct and indirect emissions generated 
by the project, as specified in the regulations 
governing air conformity, have been 
calculated, addressed and mitigated by the 
selected plan of the purchase of emission 
reduction credits. 

02-05 Letter – 
Deficiency 
1 

Segmenting the project to 
avoid conformity 
requirements. 

The federal project has not been segmented. 
The federal action is complete when dredge 
material is placed in existing federal disposal 
areas. 

02-06 Letter – 
Deficiency 
1 

Additional ship traffic 
emissions not included. 

The economic basis for the federal project 
was to increase the efficiency of the fleet 
currently calling area ports.  There is no 
anticipated induced tonnage as a result of the 
federal project.  The future volume of cargo 
and the fleet is determined by 
macroeconomic factors that are not affected 
in any measureable way by channel depth. 

02-07 Letter – 
Deficiency 
2 

Conformity must include 
actions to mitigate emissions. 

The conformity plan is found in Section 8 of 
the revised Report.  The plan includes 
advanced purchase of perpetual/multi-year 
emission credits which will be applied 
annually for the life of the project, and thus 
attaining conformity. 
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02-08 Letter – 
Deficiency 
2 

No mitigation measures are 
ready to implement. 

The conformity plan is found in Section 8 of 
the revised Report. The plan includes 
advanced purchase of perpetual/multi-year 
emission credits which will be applied 
annually for the life of the project, and thus 
attaining conformity.  The required emission 
credits for the first contract will be 
purchased in a timely manner prior to the 
start of the first construction contract. 

02-09 Letter – 
Deficiency 
3 

No implementation schedule 
or written commitments. 

All direct and indirect emissions generated 
by the project, as specified in the regulations 
governing air conformity, have been 
calculated, addressed and mitigated by the 
selected plan of the purchase of emission 
reduction credits. 

02-10 Letter – 
Deficiency 
4 

Poor documentation of public 
participation. 

Public participation requirements have been 
met. 
 

02-11 Letter - 
Deficiency 
5 

The DCSOC recommends the 
comment period to remain 
open to allow air team to 
convene. 

Several emission reduction strategies were 
evaluated and the most appropriate 
mitigation measure, the purchase of 
emission reduction credits, was selected.  
The conformity plan is found in Section 8 of 
the revised Report. The plan includes 
advanced purchase of perpetual/multi-year 
emission credits which will be applied 
annually for the life of the project, and thus 
attaining conformity.  Accordingly, 
additional convening of the air team is not 
needed. 

02-12 Letter - 
Deficiency 
6 

Issue of a conditional 
statement of conformity not 
found in the regulations. 

The conformity plan has been selected and a 
final Statement of Conformity for the project 
has been prepared. 

02-13 Letter - 
Deficiency 
7 

Issue of the use of ERCs from 
another nonattainment area. 

A meeting between the USACE and the 
EPA was held on 6 October 2009 to discuss 
the emission reduction credit purchase 
strategy.  It was determined that the 
purchase of perpetual/multi-year credits with 
a commitment to annual implementation was 
acceptable, and demonstrates conformity. 
The required credits will be purchased from 
the same non-attainment areas encompassing 
the project. 
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02-14 Letter - 
Deficiency 
8 

De minimis levels used in 
evaluation were not correct. 

The de minimis levels used in the Report are 
those mandated by air conformity 
regulations. The 1-hour ozone level does not 
apply to general conformity.  Conformity 
determinations pursuant to section 176(c) of 
the Clean Air Act are no longer required for 
the 1-hour NAAQS. Therefore, the de 
minimis levels used in the evaluation of 
project are correct. 

02-15 Letter - 
Deficiency 
9 

Report does not fully examine 
technological issues 
associated with the mitigation 
measures. 

The mitigation strategies discussed in the 
Report sufficiently highlight the 
technological issues associated with each 
strategy.  It should be pointed out that the 
referenced mitigation strategies are not the 
selected strategy.  Conformity will be met 
through the purchase of emission reduction 
credits. 

02-16 Letter – 
final pph 

DCSOC does not concur. Comment noted.  The conformity plan is 
found in Section 8 of the revised Report.  
The plan includes advanced purchase of 
perpetual/multi-year emission credits which 
will be applied annually for the life of the 
project, and thus attaining conformity.  This 
plan satisfies the requirements of the 
General Conformity Regulations, State of 
New Jersey Implementation Plan (SIP) and 
Coastal Zone Determination Management 
rules on air quality.    

02-17 Technical 
comment 
1 

Define “latest”. The use of the word “latest” refers to the 
most current project construction schedule 
available when the emission analysis was 
performed. 

02-18 Technical 
comment 
2 

Must take CO emissions into 
account for 2013. 

Due to availability of federal and non-
federal construction funds, the schedule to 
initiate the first construction contract was 
moved from late 2009 to early 2010.  As a 
result, the CO no longer exceeds 100 tons in 
any project year.  
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02-19 Technical 
comment 
3 

Need to use the 1-hour Ozone 
de minimis levels. 

The de minimis levels used in the Report are 
those mandated by air conformity 
regulations. The 1-hour ozone level does not 
apply to general conformity.  Conformity 
determinations pursuant to section 176(c) of 
the Clean Air Act are no longer required for 
the 1-hour NAAQS. Therefore, the de 
minimis levels used in the evaluation of 
project are correct. 

02-20 Technical 
comment 
4 

Revise sentence regarding 
NAAQS for ground-level 
ozone. 

Comment noted; however, the Report 
information remains correct.  Non-
attainment status in this area has improved 
since the 2004 report. 

02-21 Technical 
comment 
5 

Confirm most recent 
operational information was 
used. 

The most recent operational information was 
used to determine the emissions performing 
the work on this project. 

02-22 Technical 
comment 
6 

Issue of contract basis versus 
annual basis. 

The annual construction emissions summary 
for the project is provided in Table ES-1of 
the Report and was used as the basis for the 
conformity analysis. 

02-23 Technical 
comment 
7 

Project will be above CO de 
minimis in 2013. 

Due to availability of federal and non-
federal construction funds, the schedule to 
initiate the first construction contract was 
moved from late 2009 to early 2010.  As a 
result, the CO no longer exceeds 100 tons in 
any project year.  

02-24 Technical 
comment 
8 

Should have used 1-hour 
Ozone de minimis. 

The de minimis levels used in the Report are 
those mandated by air conformity 
regulations. The 1-hour ozone level does not 
apply to general conformity.  Conformity 
determinations pursuant to section 176(c) of 
the Clean Air Act are no longer required for 
the 1-hour NAAQS. Therefore, the de 
minimis levels used in the evaluation of 
project are correct. 

02-25 Technical 
comment 
9 

Explain the reason for change 
in load factor for clamshell 
dredge. 

The change in the load factor for the 
clamshell dredge is attributed to the power 
requirements for the lifting portion of their 
cycle.  The shift to the higher horsepower 
dredging was done to reflect the current 
project schedule and available dredging 
equipment anticipated to complete the 
various construction contracts.   
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02-26 Technical 
comment 
10 

Using project peak emissions 
is not the best method. 

The metric chosen for comparison of cost 
was based on reduction of peak annual 
emissions. This metric provides a value 
comparative to the market value of emission 
reduction credits. Total emission reduction 
would not be comparable to emission 
reduction credits. 

02-27 Technical 
comment 
11 

Why is dredge electrification 
included as a mitigation 
strategy if not viable? 

The dredge electrification mitigation 
strategy is no longer being considered.  The 
recommended mitigation plan is for the 
purchase of emission reduction credits. 

02-28 Technical 
comment 
12 

Application of SCR. The SCR mitigation strategy is no longer 
being considered.  The recommended 
mitigation plan is for the purchase of 
emission reduction credits. 

02-29 Technical 
comment 
13 

Include reference 
documentation regarding the 
success of SCR technology 
 

Comment noted. 

02-30 Technical 
comment 
14 

Clarify sentence regarding the 
strategy to repower dredges. 

The natural turnover of engines does not 
ensure the installation of lower emitting 
engines.  The replacement of engines as a 
mitigation strategy is not a viable strategy. 

02-32 Technical 
comment 
15 

Time required for SCR 
installation concerns for 
dredges, boosters and towing. 

Further evaluation deemed the SCR 
installation mitigation strategy as not cost 
effective or implementable given the 
timeframe of the project, and thereby is no 
longer being considered a viable mitigation 
strategy. 

02-33 Technical 
comment 
16 

Time required for SCR 
installation concerns for Cape 
may-Lewes Ferries. 

Further evaluation deemed the SCR 
installation mitigation strategy for the Cape 
May-Lewes Ferries as not cost effective or 
implementable given the timeframe of the 
project, and thereby is no longer being 
considered a viable mitigation strategy. 

02-35 Technical 
comment 
18 

ERCs generated in New York 
cannot be used to satisfy 
conformity 

The required credits will be purchased from 
the same non-attainment areas encompassing 
the project. 

02-36 Technical 
comment 
19 

Using peak emissions is not 
the best method. 

The metric chosen for comparison of cost 
was based on reduction of peak annual 
emissions. This metric provides a value 
comparative to the market value of emission 
reduction credits. Total emission reduction 
would not be comparable to emission 
reduction credits. 
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02-37 Technical 
comment 
20 

Recommends that comment 
period remain open for an 
unspecified period to allow 
the air team to convene. 

Several emission reduction strategies were 
evaluated and the most appropriate 
mitigation measure, the purchase of 
emission reduction credits, was selected.  
The conformity plan is found in Section 8 of 
the revised Report. The plan includes 
advanced purchase of perpetual/multi-year 
emission credits which will be applied 
annually for the life of the project, and thus 
attaining conformity.  Accordingly, 
additional convening of the air team is not 
needed. 

02-38 Technical 
comment 
21 

Spreadsheet does not include 
emission estimates for 
equipment used at disposal 
site. 

The annual construction emissions summary 
for the project which includes emissions 
estimates for equipment used at the disposal 
sites is provided in Table ES-1 of the 
Report. 

 
 
Letter 03 - Comments from Delaware Department of Natural Resources and 
Environmental Control, Division of Air and Waste Management 
 
Number Location Summary of Comment Final Comment Response 
03-01 2nd pph 

point 1 
Analysis does not satisfy 
broad scope of indirect 
emissions. 

All direct and indirect emissions generated by 
the project, as specified in the regulations 
governing air conformity, have been calculated, 
addressed and mitigated by the selected plan of 
the purchase of emission reduction credits.  The 
economic basis for the federal project was to 
increase the efficiency of the fleet currently 
calling area ports.  There is no anticipated 
induced tonnage as a result of the federal 
project.  The future volume of cargo and the 
fleet is determined by macroeconomic factors 
that are not affected in any measureable way by 
channel depth. 

03-02 2nd pph 
point 2 

Report fails to acknowledge 
NOx emissions as a PM2.5 
precursor. 

Comment noted; however, PM2.5 was 
evaluated and determined to be below de 
minimis levels.  All emissions will be mitigated 
through the purchase of emission reduction 
credits. 
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03-03 2nd pph 
point 3 

No details to the 
implementation of emission 
reduction strategies. 

The conformity plan is found in Section 8 of the 
revised Report.  The plan includes advanced 
purchase of perpetual/multi-year emission 
credits which will be applied annually for the 
life of the project, and thus attaining 
conformity.   

03-04 3rd pph Have not fulfilled Regulation 
1135 Section 3.12 regarding  
the identification and 
quantification of all emission 
reductions claimed. 

The conformity plan is found in Section 8 of the 
revised Report. The plan includes advanced 
purchase of perpetual/multi-year emission 
credits which will be applied annually for the 
life of the project, and thus attaining 
conformity.   

03-05 4th pph Report does not demonstrate 
conformity. 

The conformity plan is found in Section 8 of the 
revised Report.  The plan includes advanced 
purchase of perpetual/multi-year emission 
credits which will be applied annually for the 
life of the project, and thus attaining 
conformity.   

 
 
Letter 04 – Comments from the Pennsylvania Department of Environmental Protection 
 
Number Location Summary of Comment Final Comment Response 
04-01 Bullet 1 USACE needs to clearly 

identify commitments to 
mitigation. 

The conformity plan is found in Section 8 of the 
revised Report.  The plan includes advanced 
purchase of perpetual/multi-year emission 
credits which will be applied annually for the 
life of the project, and thus attaining 
conformity.   

04-02 Bullet 2 Clarify scope of project to 
include berthing areas. 

All direct and indirect emissions generated by 
the federal project , including the non-federal 
dredging of the berthing areas, have been 
calculated, addressed and mitigated by the 
selected plan of the purchase of emission 
reduction credits. Please see Appendices A - C. 

04-03 Bullet 3 Report should include the 
effects from increased 
navigation. 

The economic basis for the federal project was 
to increase the efficiency of the fleet currently 
calling area ports.  There is no anticipated 
induced tonnage as a result of the federal 
project.  The future volume of cargo and the 
fleet is determined by macroeconomic factors 
that are not affected in any measureable way by 
channel depth.   
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04-04 Bullet 4 Clarify CO emission 
increases. 

Due to availability of federal and non-federal 
construction funds, the schedule to initiate the 
first construction contract was moved from late 
2009 to early 2010.  As a result, the CO no 
longer exceeds 100 tons in any project year.  

 
 
Letter 05 – Comments from the Delaware Riverkeeper 
 
Number Location Summary of Comment Final Comment Response 
05-01 3rd pph Compliance document 

represents and improper 
process. 

The conformity plan is found in Section 8 of the 
revised Report.  The plan includes advanced 
purchase of perpetual/multi-year emission 
credits which will be applied annually for the 
life of the project, and thus attaining 
conformity.  The selected plan offsets the 
project emissions yearly as required.  A final 
Statement of Conformity for the project has 
been prepared. 

05-02 4th pph Mitigation measures must be 
identified before the 
determination of conformity. 

The conformity plan is found in Section 8 of the 
revised Report.  The plan includes advanced 
purchase of perpetual/multi-year emission 
credits which will be applied annually for the 
life of the project, and thus attaining 
conformity.  A final Statement of Conformity 
for the project has been prepared. 

05-03 5th pph Revising the 2004 document 
does not fulfill the 
requirement of the law. 

The 2009 Report is a stand-alone report that 
includes: relevant and applicable data and 
documentation from the 2004 report; an updated 
construction schedule; the General Conformity 
analysis and plan selection; and, the 
implementation plan. 

05-04 6th pph 
first bullet 

Report fails to address 
emissions from increased 
navigation. 

The economic basis for the federal project was 
to increase the efficiency of the fleet currently 
calling area ports.  There is no anticipated 
induced tonnage as a result of the federal 
project.  The future volume of cargo and the 
fleet is determined by macroeconomic factors 
that are not affected in any measureable way by 
channel depth.   

05-05 6th pph 
second 
bullet 

Impacts from construction at 
existing disposal areas 
should be included in the 
analysis. 

Dike raising operations are deemed to be an 
insignificant amount of emissions and would be 
performed as part of the regular maintenance 
activities. As such, this maintenance activity is 
exempt from General Conformity regulation. 



 15

05-06 6th pph 
third 
bullet 

Discuss the use of dredge 
material for other purposes. 

All direct and indirect emissions generated by 
the project, as specified in the regulations 
governing air conformity, have been calculated, 
addressed and mitigated by the selected plan of 
the purchase of emission reduction credits.  The 
federal action is complete when dredge material 
is placed in existing federal disposal areas.  
However, if placed material is then removed 
and transported by a separate entity elsewhere, 
it is considered a separate and independent 
action and not a part of the federal project.  The 
responsibility for meeting all appropriate 
environmental requirements would be on the 
entity conducting the material removal and 
transport. 

05-07 7th pph Mitigation options do not 
fulfill the requirement for an 
implementation schedule, 
timelines and enforcement 
process. 

The conformity plan is found in Section 8 of the 
revised Report.  The plan includes advanced 
purchase of perpetual/multi-year emission 
credits which will be applied annually for the 
life of the project, and thus attaining 
conformity.  A final Statement of Conformity 
for the project has been prepared. 

05-08 8th pph It is questionable whether 
this report used the latest and 
most accurate emissions 
estimation techniques. 

The most current information was used in the 
2009 analysis. The only data used from the 
2004 report was information that was either still 
current or no significantly improved 
information was available. 

05-09 8th pph 
first bullet 

First example, use the most 
up to date information for 
section 7.2. 

The McFarland mitigation strategies are no 
longer being considered.  The recommended 
mitigation plan is for the purchase of emission 
reduction credits. 

05-10 8th pph 
second 
bullet 

Second example, use most 
up to date information for 
construction costs. 

The annual construction emissions summary for 
the project which includes emissions estimates 
for equipment used at the disposal sites is 
provided in Table ES-1 of the Report. All direct 
and indirect emissions generated by the project, 
as specified in the regulations governing air 
conformity, have been calculated, addressed and 
mitigated by the selected plan of the purchase of 
emission reduction credits. 

05-11 9th pph 
first bullet 

Questions M&Ns 
knowledge. 

Comment noted. 

05-12 9th pph 
second 
bullet 

Low threshold of 
substantiation for email. 

Comment noted; however, key reference data 
collected is sited in footnotes and was deemed 
to be acceptable to conduct the analysis. 
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05-13 9th pph 
third 
bullet 

Inappropriate used of ship 
size. 

The cold ironing mitigation strategy is no longer 
being considered.  The recommended mitigation 
plan is for the purchase of emission reduction 
credits. 

05-14 10th pph Report does not supply the 
level of detail needed for 
proper agency review. 

The conformity plan is found in Section 8 of the 
revised Report.  The plan includes advanced 
purchase of perpetual/multi-year emission 
credits which will be applied annually for the 
life of the project, and thus attaining 
conformity. 

05-15 11th pph Commitments need to be in 
place prior to conformity. 

Several emission reduction strategies were 
evaluated and the most appropriate mitigation 
measure, the purchase of emission reduction 
credits, was selected.  If, in the future, the scope 
of the project changes, then the issuance of a 
new conformity determination consistent with 
appropriate guidance and regulations may be 
required.  

05-16 12th pph Segmented approach inhibits 
public monitoring and 
response. 

The federal project has not been segmented. 
The federal action is complete when dredge 
material is placed in existing federal disposal 
areas. 

05-17 13th pph Construction schedule must 
be tailored to accommodate 
regulatory approvals. 

The conformity plan is found in Section 8 of the 
revised Report.  The plan includes advanced 
purchase of perpetual/multi-year emission 
credits which will be applied annually for the 
life of the project, and thus attaining 
conformity.  A final Statement of Conformity 
for the project has been prepared. 

05-18 14th pph 
first bullet 

Issue of higher horsepower 
dredging. 

The shift to the higher horsepower dredging was 
done to reflect the current project schedule and 
available dredging equipment anticipated to 
complete the various construction contracts.   

05-19 14th pph 
second 
bullet 

Clarification on approach to 
emission reduction. 

The metric chosen for comparison of cost was 
based on reduction of peak annual emissions. 
This metric provides a value comparative to the 
market value of emission reduction credits. 
Total emission reduction would not be 
comparable to emission reduction credits. 
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Letter 06 – Comments from the South Jersey Transportation Planning Organization 
(SJTPO) 
 
Number Location Summary of Comment Final Comment Response 
06-01 Memo 

item 1 
Would like to be apprised of 
actual NOx emissions. 

Any information that is collected regarding 
actual emissions will be provided to your 
agency. 

06-02 Memo 
item 2 

Would like to have 
opportunity to comment on 
revisions/supplementals/chang
es for the duration of project. 

If, in the future, the scope of the project 
changes, we will provide your office an 
opportunity to comment.  
 

 
 
Letter 07 – Comments from the North Jersey Transportation Planning Authority (NJTPA) 
 
Number Location Summary of Comment Final Comment Response 
07-01 1st pph Project does not affect NJTPA 

region. 
Comment noted.   

 
 
Letter 08 – Comments from the Wilmington Area Planning Council 
 
Number Location Summary of Comment Final Comment Response 
08-01 2nd pph WILMAPCO decline to offer 

official concurrence. 
Comment noted. 

08-02 3rd pph Strongly encourage 
implementation of mitigation 
strategies. 

The conformity plan is found in Section 8 of 
the Report. The plan includes advanced 
purchase of perpetual/multi-year emission 
credits which will be applied annually for the 
life of the project, and thus attaining 
conformity. 
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Responses to Comment Letters Received for November 2009 Revised General Conformity 
Analysis and Mitigation Report. 
 
 
Letter 09 – Comments from the Delaware Riverkeeper 
 
Number Location Summary of Comment Final Comment Response 
09-01 2nd pph USACE does not appear to be 

in compliance with Section 
176(c) of the CAA and its 
implementing regulations. 

The statement of conformity for the Project 
adheres to the implementing regulations and as 
such is in compliance with Section 176(c) of 
the CAA. 

09-02 1st bold 
comment 

The revised draft is a 
repackaging of the 2004 Air 
Conformity Determination. 

Please refer to responses to comments 01-04 
and 05-03. 

09-03 
 

2nd bold 
comment 

USACE fails to identify and 
articulate enforceable 
mitigation measures. 

The conformity plan for the project was 
identified and is enforceable.  The plan 
includes the purchase of perpetual/multi-year 
emission reduction credits, which will be 
applied annually during initial construction of 
the project, thus attaining conformity. 

09-04 9th pph A mere statement of intent to 
purchase ERCs does not 
provide the level of detail 
required to ensure that 
emission reductions are 
quantifiable and consistent 
with the SIP. 

Please refer to response to comment 09-03.  
Also, as stated in the Final Statement of 
Conformity, all required ERCs will be 
obtained from within the 10-county 
nonattainment area for NOx and all ERCs will 
be purchased prior to the commencement of 
construction.   

09-05 10th pph Unclear whether emissions 
will be fully offset within the 
same nonattainment or 
maintenance area through a 
SIP revision or a similarly 
enforceable measure.  
Questions enforceability of 
ERC approach. 

According to federal regulations, ERCs must 
be “surplus, permanent, quantifiable, and 
federally enforceable.”  ERCs (usually 
measured in tons per year of a given pollutant) 
can be generated by a source or facility in a 
variety of ways and are administered and 
certified by the appropriate state agency.  
Please refer to response to comment 09-04.   

09-06 12th pph Issue of PRPA’s brokerage 
agreement for the purchase of 
ERCs and termination clause. 

The enforceability of the mitigation plan is not 
predicated upon the brokerage agreement. 
Please refer to response to comment 09-04.  

09-07 3rd bold 
comment 

USACE fails to identify and 
fully offset total direct and 
indirect emissions. 

Please refer to responses to comments 01-11 
and 01-12. 
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09-08 14th pph Impacts from the Southport 
Project must be considered 

The proposed Southport project, if and when 
implemented, will be a separate, independent 
action and is not part of the Congressionally-
authorized Federal Project.  Any and all 
environmental clearances required for that 
project are solely the responsibility of the 
project’s proponents. 

09-09 17th pph Impacts from disposal area 
containment levee height 
increase must be considered. 

Emissions produced as a result of all disposal 
area activities, including any necessary dike 
construction to accommodate placement of 
dredged material during initial construction of 
the project, have been estimated and are 
included in Table ES-1 of the Delaware River 
Main Channel Deepening Project General 
Conformity Analysis and Mitigation Report, 
November 2009 (November 2009 Report).  
Please refer to Sections 1.7, 1.8, and 2.2 of the 
November 2009 Report.  

09-10 18th pph Agreement between the 
Governors of PA and NJ on 
final disposition of dredge 
material. 

Please refer to response to comment 02-03. 

09-11 19th pph USACE fails to address any 
increased emissions from 
maintaining the increased 
depth. 

Per 40 CFR §93.153 (c) (2) (ix), the general 
conformity requirements do not apply to 
maintenance dredging.  

09-12 4th bold 
comment 

USACE fails to articulate an 
enforceable mitigation strategy 
and implementation plan that 
complies with CAA 
regulations. 

Please refer to responses to comments 09-03 
and 09-04. 

09-13 21st pph Use of ERCs was based on 
convenience to accommodate 
the USACE construction 
schedule. 

The construction schedule for the project is 
based on many factors, including the Delaware 
River Basin Fish an Wildlife Management 
Cooperative’s recommended dredging 
restrictions for protection of fishery resources 
in the Delaware River and Bay (please refer to 
the April 2009 Environmental Assessment).  
Several emission reduction strategies were 
evaluated and the least costly, most efficient 
mitigation measure, the purchase of ERCs, 
was selected.   
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09-14 5th bold 
comment 

USACE failed to provide 
accurate information regarding 
success and cost of mitigation 
options considered. 

The only mitigation strategy that has an 
existing market and therefore an existing 
valuation system is emission reduction credits. 
Therefore, calculations for the other strategies 
were performed in such a way to be 
comparable to the way ERCs are priced (total 
cost per annual reduction).   
 
The annual NOx reductions are constant for 
off-site strategies and ERCs.  They are not 
constant for on-site strategies.  There was no 
attempt to skew the results by picking arbitrary 
year reductions for the on-site strategies.  The 
total cost was divided by the reduction in peak 
year emissions in all cases.  
 
The metric was only intended to compare the 
relative cost of the alternatives covered.  For 
off-site strategies and ERCs, the cost-
effectiveness calculations all change in the 
same way (the numerator – cost – stays the 
same, and the denominator – tons of NOx 
reduced – is multiplied by 6).  The on-site 
options vary a little in their relative cost-
effectiveness when all six years are included, 
but not significantly. 
 

09-15 35th pph No explanation for the use of 
the booster pump provided. 

Please refer to response to comment 01-09. 

09-16 36th pph Use of ERCs to offset air 
emissions for the entire project 
is not appropriate or legally 
defensible. 

Please refer to response to comment 09-01. 

09-17 6th bold 
comment 

USACE fails to use most up to 
date information for analyses. 

The most current information, including 
project schedule, cost estimates, emission 
factors, and emission models, were used in the 
2009 analysis.  The only information used 
from the 2004 report was information that was 
either still current or no significantly improved 
information was available.  Please refer to 
response to comment 01-04. 
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09-18 40th pph USACE failed to notice the 
action via its email notification 
system. 

The lack of email notification was inadvertent 
and was not an attempt to evade review and 
comment by the public.  A public notice was 
posted on the Corps’ website and notices were 
published in two local daily newspapers as 
required by 40 CFR §93.156.  

09-19 41st pph Riverkeeper request that the 
USACE document its 
responses to all comments and 
make available within 30 days 
of the final conformity 
determination. 

Comment noted.  Responses to comments will 
be made available within 30 days of the final 
conformity determination.   

09-20 42nd pph The Statement of Conformity 
and the General Conformity 
Analysis and Mitigation 
Report fail to comply with the 
CAA. 

Please refer to response 09-01. 

 
 
Letter 10 – Comments from the New Jersey Department of Environmental Protection 
 
Number Location Summary of Comment Final Comment Response 
10-01 1st pph Report does not conform to 

the NJ SIP. 
Please refer to responses to comments 02-01 
and 09-01. 

10-02 2nd pph All direct and indirect 
emissions from the Project 
must be identified and 
mitigated. 

Please refer to responses to comments 02-02 
and 02-04.   

10-03 1st bold 
comment 

USACE failed to consult with 
the State of New Jersey. 

Comment noted. 

10-04 2nd bold 
comment 

The mitigation plan fails to 
meet CAA requirements, thus 
preventing NJ from attaining 
the NAAQS for ozone. 

Please refer to responses to comment 09-01. 

10-05 3rd bold 
comment 

The report does not include 
all the emissions for the 
Project. 

Please refer to responses to comments 02-03 
and 02-04. 

10-06 1st pph on 
page 4 

Agreement between the 
Governors of PA and NJ on 
final disposition of dredge 
material not addressed. 

Please refer to response to comment 02-03. 

10-07 3rd pph on 
page 4 

New ship and support vessel 
activity not addressed. 

Please refer to response to comment 02-06. 
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10-08 4th bold 
comment 

Report misstates how ERCs 
were used in NY/NJ Harbor 
Deepening Project. 

The November 2009 Report merely states that 
the NY/NJ Harbor Deepening project “used a 
conditional statement of conformity along with 
a menu of mitigation measures including 
emission offsets for early phases of the work.”  
The report does not state or imply that ERCs 
were the sole mitigation measure used.  The 
NY/NJ Harbor Deepening Project successfully 
used ERCs on a temporary basis until other 
mitigation measures could be implemented.  

10-09 5th bold 
comment 

Requests the USACE to 
perform a new cost benefit 
analysis to include the impact 
to the regional economy from 
the purchasing of credits and 
thus the removal of said 
credits from the market.   

Please refer to response to comment 09-01. 

10-10 6th bold 
comment 

Requests the USACE to 
develop a plan that relies on 
mitigation measures and not 
ERCs 

Several emission reduction strategies were 
evaluated and the least costly, most efficient 
mitigation measure, the purchase of ERCs, 
was selected.  Please refer to response to 
comment 09-01.   

10-11 7th bold 
comment 

Clarify relationship between 
project scope changes over 
time and recent 
representation of 
maintenance dredging to 45 
feet in Reach C. 

There is no relationship between the reduction 
in estimated dredging quantities to complete 
construction of the 45-foot channel and the 
ongoing maintenance dredging of the existing 
40-foot channel.  As stated in the Corps’ 
December 17, 2008 Public Notice, quantity 
changes are the result of significant 
advancements in hydrographic survey 
equipment and methodologies for obtaining 
data, advancements in methods used for 
calculating quantities, change in datum levels 
for the Delaware River and Bay due to sea 
level rise, and past mining operations by 
others. 
 
Advanced maintenance is authorized by ER-
1130-2-307, “Dredging Policies and 
Practices”.  The advanced maintenance 
performed in the last five years has been 
conducted exclusively in the Marcus Hook and 
New Castle Ranges of the Delaware River and 
has varied from 42 feet to 44 feet. 
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10-12 8th bold 
comment 

USACE should emulate the 
success of the NY/NJ Harbor 
Deepening Project. 

Comment noted.  Please refer to response to 
comment 09-01. 

10-13 9th bold 
comment 

To prevent backsliding, the 
de minimis emissions levels 
for a severe non-attainment 
area should be used and 
identified for the public 
understanding. 

Please refer to response to comment 02-14. 

10-14 conclusion NJDEP does not concur with 
the USACE determination. 

Comment noted.  Please refer to response to 
comment 09-01. 

10-15 Final pph The USACE must revise its 
conformity statement and 
mitigation plan to conform to 
the CAA. 

Comment noted.  Please refer to response to 
comment 09-01. 

10-16 Technical 
comnt 1. 

Severe nonattainment for one 
hour ozone pursuant to the 
anti-backsliding provisions of 
the CAA. 

Please refer to response to comment 02-14. 

10-17 Technical 
comnt 2. 

Clarify emission estimates, 
and include the total over 
depth in analysis. 

Emission estimates were based on total 
estimated dredging quantities for initial 
construction (approximately 16 million cubic 
yards), which include overdepth dredging.   

10-18 Technical 
comnt 3 

Future change in shipping 
characteristics must be 
addressed. 

Please refer to response to comment 02-06. 

10-19 Technical 
comnt 4 

Should address the emissions 
for the transport of dredged 
material to final destination 
based on Governors 
agreement. 

Please refer to response to comment 02-03. 

10-20 Technical 
comnt 5 

Define the dates of the 
project construction schedule 
used to develop emission 
analysis. 

The project schedule used in the emissions 
analysis is dated November 2009.  The 
schedule is depicted in Attachment 4 of the 
Draft Statement of Conformity and Appendix 
D of the November 2009 Report. 
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10-21 Technical 
comnt 6 

Applicability analysis must 
be completed for CO. 

Both Camden and Philadelphia counties 
encompass Reach A or AA of the project and 
are in maintenance status for carbon monoxide 
(CO).  The CO de minimis level of 100 
tons/year is properly shown in Tables ES-1, 3-
1, and 8-1.  The project does not exceed the de 
minimis threshold in any year; therefore, a 
conformity determination for CO is not 
required.  The report has been revised where it 
inaccurately stated that the entire area is in 
attainment for CO. 

10-22 Technical 
comnt 7 

Appropriate de minimis level 
should be identified for the 
public. 

Please refer to response to comment 02-14. 

10-23 Technical 
comnt 8 

Recommends the use of total 
project costs and tons of 
pollutant reduced instead of 
using Project peak emissions. 

Please refer to response to comment 09-14. 

10-24 Technical 
comnt 9 

The USACE mitigation plan 
provides no real mitigation 
and will delay the area from 
attaining NAAQS. 

Please refer to response to comment 09-01. 

10-25 Technical 
comnt 10 

The USACE mitigation plan 
provides no real mitigation 
and will delay the area from 
attaining NAAQS. 

Please refer to response to comment 09-01. 

10-26 Technical 
comnt 11 

Severe nonattainment for one 
hour ozone pursuant to the 
anti-backsliding provisions of 
the CAA. 

Please refer to response to comment 02-14. 

10-27 Technical 
comnt 12 

Cite source for latest 
literature. 

The phrase “according to the latest literature” 
has been deleted.  The balance of the sentence 
is based on the consultant’s experience and 
expertise within the dredging industry and 
familiarity with dredging equipment. 

10-28 Technical 
comnt 13 

Clarify emission estimates, 
and include the total 
overdepth in analysis. 

Please refer to response to comment 10-17. 

10-29 Technical 
comnt 14 

Future change in shipping 
characteristics must be 
addressed. 

Please refer to response to comment 02-06. 

10-30 Technical 
comnt 15 

Should address the emissions 
for the transport of dredged 
material to final destination 
based on Governors 
agreement. 

Please refer to response to comment 02-03. 
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10-31 Technical 
comnt 16 

USACE did not define 
indirect emissions correctly 
as per the Federal General 
Conformity regulation 
40CFR93.153. 

Please refer to responses to comments 02-02, 
02-03, and 02-04. 

10-32 Technical 
comnt 17 

Provide information 
regarding berth deepenings. 

No, the Corps has not contacted any facilities 
other than the Project benefitting facilities.  
The benefitting facilities were identified in the 
2002/2004 Comprehensive Economic 
Reanalysis. 

10-33 Technical 
comnt 18 

Severe nonattainment for one 
hour ozone pursuant to the 
anti-backsliding provisions of 
the CAA. 

Please refer to response to comment 02-14. 

10-34 Technical 
comnt 19 

Note the USEPA 
announcement to reconsider 
the 2008 NAAQS and 
provide this information in 
the report. 

Comment noted.  Information, including a 
proposed schedule, regarding EPA’s 
reconsideration of the national standards for 
ground-level ozone can be obtained from the 
EPA’s website at the following link:  
http://www.epa.gov/groundlevelozone/ 

10-35 Technical 
comnt 20 

Clarify the assumption that 
there are no changes to the 
berth deepening scope from 
the 2004 study. 

The work activities associated with the 
deepening or modification of the berthing 
areas has not changed.   

10-36 Technical 
comnt 21 

Applicability analysis must 
be completed for CO. 

Please refer to response to comment 10-21. 

10-37 Technical 
comnt 22 

Appropriate de minimis level 
should be identified for the 
public. 

Please refer to response to comment 02-14. 

10-38 Technical 
comnt 23 

Recommends the use of total 
project costs and tons of 
pollutant reduced instead of 
using Project peak emissions. 

Please refer to response to comment 09-14. 

10-39 Technical 
comnt 24 

Provide breakdown of 
unmitigated NOx emissions 
by year and not by contract. 
Table ES-1 is in tons/yr.  
Figure 5-1 is by contract. 

Annual estimated NOx emissions are shown in 
Tables ES-1, 3-1, and 8-1 and Appendix D of 
the November 2009 Report.  

10-40 Technical 
comnt 25 

Cite source for 92%. Section 6.3 has been revised. 
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10-41 Technical 
comnt 26 

Provide basis for the 
statement that …there is no 
reason to expect major 
difficulty… 

Repowering of dredges is a regular matter of 
equipment maintenance and upgrade.  There is 
no reason why the use of Tier 2 engines would 
materially complicate such a process.  An 
entire repowering with Tier 2 engines has not 
occurred in the industry yet due to the 
relatively recent availability of such engines as 
compared to the engine replacement cycles on 
dredges. 

10-42 Technical 
comnt 27 

Cite source for 92%. Section 7.3 has been revised. 

10-43 Technical 
comnt 28 

For the NY/NJ Project, ERCs 
were utilized to keep project 
on schedule and used on a 
limited basis. 

Comment noted. 

10-44 Technical 
comnt 29 

ERCs listed in the NY/NJ 
Project as a Tier IV strategy. 

Comment noted. 

10-45 Technical 
comnt 30 

Issue of coordination with the 
NJDEP 

Comment noted. 

10-46 Technical 
comnt 31 

Revise table 8-1 to provide 
the construction contracts as 
well as calendar year 
emissions. 

The description of Table 8-1 has been revised. 

10-47 Technical 
comnt 32 

Change the use of 
“compensate” to “fully 
offset”. 

Concur.  The report has been revised. 

10-48 Technical 
comnt 33 

Emissions from an action 
must be fully offset to zero 
and not to the de minimis 
level. 

Concur.  The report has been revised. 

10-49 Technical 
comnt 34 

Change the use of “reduce” to 
“fully offset”. Emissions 
must be fully offset to zero 
and not to the de minimis 
level. 

Concur.  The report has been revised. 

10-50 Technical 
comnt 35 

The USACE mitigation plan 
provides no real mitigation 
and will delay the area from 
attaining NAAQS. 

Please refer to response to comment 09-01. 

10-51 Technical 
comnt 36 

Please define the term 
“compensate” in the sentence 
“1.  Completeness – does the 
plan compensate for all 
pollutants that exceed the de 
minimis levels?” 

The report has been revised – “compensate 
for” has been replaced with “fully offset”. 
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10-52 Technical 
comnt 39 
(a) 

The USACE mitigation plan 
provides no real mitigation 
and will delay the area from 
attaining NAAQS. 

Please refer to response to comment 09-01. 

10-53 Technical 
comnt 37 

The USACE mitigation plan 
provides no real mitigation 
and will delay the area from 
attaining NAAQS. 

Please refer to response to comment 09-01. 

10-54 Technical 
comnt 38 

The USACE mitigation plan 
provides no real mitigation 
and will delay the area from 
attaining NAAQS. 

Please refer to response to comment 09-01. 

10-55 Technical 
comnt 39 
(b) 

Emissions from the 
equipment from disposal are 
must be addressed.  Please 
provide an annual breakdown 
of the emissions from the 
equipment. 

Emissions from disposal site equipment are 
shown as separate line items in Appendices A 
and B. 

 
 
Letter 11 - Comments from Delaware Department of Natural Resources and 
Environmental Control, Division of Air and Waste Management 
 
Number Location Summary of Comment Final Comment Response 
11-01 1st bold 

comment 
Report does not provide 
required information on 
acquisition and use of ERCs. 

Please refer to responses to comments 09-01, 
09-03, and 09-04. 

11-02 4th pph Information not sufficient to 
determine whether ERCs 
purchased are surplus to the 
State’s ozone and fine 
particulate matter SIP. 

Please refer to responses to comments 09-01, 
09-03, and 09-04. 

11-03 5th pph A conservative approach 
would be to ensure all ERCs 
are obtained from the portion 
of the area that is designated as 
non-attainment for PM2.5 rather 
than obtaining ERCs from the 
broader ozone area as 
indicated. 

Comment noted.  The Corps and the non-
federal sponsor will take this recommendation 
into consideration during the acquisition of 
ERCs. 
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11-04 2nd bold 
comment 

USACE should estimate future 
emissions of increased ship 
traffic, employment and other 
associated increases and 
include them in the analysis. 

Based on the definitions for “reasonably 
foreseeable emissions” and “indirect 
emissions” in 40 CFR §93.152, the Corps has 
identified and quantified all direct and indirect 
emissions for the project and will fully offset 
these emissions by purchasing ERCs.  Also, 
please refer to responses to comments 02-06, 
03-01, and 09-11. 

11-05  Although there is no specific 
prohibition for using ERCs as 
proposed, the failure to provide 
real mitigation measures does 
not assist the region in 
attaining ozone and fine 
particulate standards. 

Comment noted.  Please refer to response to 
comment 09-01. 
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December 18, 2009 
 
Environmental Resources Branch 
Philadelphia District, US Army Corps of Engineers 
Wanamaker Building 
100 Penn Square East  
Philadelphia, PA 19107 
  
& via email to:  Public Affairs Office at Edward.c.voigt@usace.army.mil 
 
Re: Delaware River Main Channel Deepening Project, General Conformity Analysis and 
Mitigation Report, November 2009 and Draft Statement of Conformity, Delaware River Main 
Channel Deepening Project, November 2009 
 
Dear Mr. Voigt, 
 
Please accept these comments in response to the Army Corps of Engineers’ (“the Corps” or 
“Army Corps”) Delaware River Main Channel Deepening Project, General Conformity Analysis 
and Mitigation Report, November 2009 and the Draft Statement of Conformity, November 
2009.   These comments are being submitted on behalf of the Delaware Riverkeeper Network, 
the New Jersey Environmental Federation, Clean Water Action and the National Wildlife 
Federation. 
 
Based upon the information provided, the Corps does not appear to be in compliance with 
Section 176(c) of the CAA and its implementing regulations, and cannot legally proceed with 
the Delaware River Main Channel Deepening Project (“45 foot Deepening project”) based upon 
this Draft or any associated Final Statement of Conformity. 
 
The procedural violations represented in the Corps’ Compliance Documents are 
significant.  The Act’s implementing regulations are clear that, “no department, agency 
or instrumentality of the Federal Government shall engage in, support in any way or 
provide financial assistance for, license or permit, or approve any activity which does 
not conform to an applicable implementation plan” and that, “A Federal agency must 
make a determination that a Federal action conforms to the applicable implementation 
plan in accordance with the requirements of this subpart, before action is taken.” 
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Merely repackaging the 2004 Conformity Determination fails to fulfill the 
mandates for a project Conformity Determination. 
CAA regulations 40 C.F.R. § 93.157 state, “the conformity status of a Federal action 
automatically lapses 5 years from the date a final conformity determination is reported under 
[40 C.F.R.] § 93.155, unless the Federal action has been completed or a continuous program 
has been commenced to implement that Federal action within a reasonable time.”  
Repackaging information identified in the 2004 General Conformity Analysis and Mitigation 
report does not fulfill this requirement of the law.  The August 2009 Draft Conformity Analysis 
explicitly stated that it was merely an update of the 2004 Conformity Analysis and that it relied 
in large part on the information used to prepare the 2004 Determination.  The December 2009 
documents, while not explicitly stating so, is also a mere updating and repackaging of the 2004 
documentation, relying in large part upon the same key information and analyses. If a mere 
repackaging with minor updating was all the law required then the expiration of the conformity 
status would be almost meaningless and therefore it is clear that this is not what the law 
requires.   The law clearly provides for expiration, coupled with other requirements such as 
using up to date information, in order to ensure that Conformity Determinations are based on 
current information, current proposals, current technologies, current alternatives, current 
state and federal policies and concerns etc.    The Corps’ attempt to merely repackage and 
minimally “update” conformity documents after their expiration for purposes of conformity is a 
clear violation of law.   
 
The Army Corps fails to identify and articulate project mitigation measures 
that are enforceable. 
The applicable regulations are clear that in projects like the 45 foot Deepening project, 
where emission levels of criteria pollutants exceed the de minimis threshold, actions 
taken to mitigate those emissions, “must be identified before the determination of 
conformity is made,” in order to achieve a finding of conformity, and the mitigation 
measures selected must be enforceable.  40 C.F.R. § 93.158.   
 
Emissions offsets, for purposes of 40 C.F.R. § 93.158, are “emissions reductions which 
are quantifiable, consistent with the applicable SIP attainment and reasonable further 
progress demonstrations, surplus to reductions required by, and credited to, other 
applicable SIP provisions, enforceable at both the State and Federal levels, and 
permanent within the timeframe specified by the program.”  40 C.F.R . § 93.152. 
 
Mitigation requirements “necessary for a finding of conformity must be identified 
before the determination of conformity is made.” 40 C.F.R. § 93.158 (Emphasis added).   
 
The Army Corps’ approach of relying entirely on Emission Reduction Credits (“ERCs”) 
fails to fulfill these requirements including that of enforceability, prior identification of 
the actions to be taken, and the level of specificity and assurance mandated by the 
regulations.   
 
A statement that ERC’s will be purchased does not provide the level of detail required by 
the regulations – it is a mere statement of an intent to purchase credits available but 
fails to provide any details on how reductions will be achieved, by whom, to what 
degree, in what quantities, with what level of SIP consistency, and how those reductions 
may or may not reflect upon SIP provisions.  There is simply not the level of detail 
required to ensure emission reductions are “quantifiable, consistent with the applicable 
SIP attainment and reasonable further progress demonstrations, surplus to reductions 
required by, and credited to, other applicable SIP provisions, enforceable at both State 
and Federal levels, and permanent within the timeframe specified by the program.” 40 
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C.F.R . § 93.152.  Furthermore, the stated intent to purchase ERC’s fails to identify the 
mitigation measures to be used to fulfill the emissions reductions obligation and to 
demonstrate conformity “before the determination of conformity is made.” 40 C.F.R. § 
93.158 (emphasis added). It is merely a statement of intent to secure mitigation 
strategies via the purchase of credits at some point in the future with no level of 
information or assurance regarding what, when, how and specifically where. 
 
While the Army Corps acknowledges in its CAA conformity documents that ERC credits 
must be from “permanent, enforceable, quantifiable and surplus” emissions reductions, 
and that emission reductions rise to the level of permanent if they are contained in a 
federally enforceable operating permit or a revision to the SIP, it fails to provide any 
information to document and demonstrate that the ERC’s it will be pursuing fulfill these 
requirements.  It is unclear that the emissions will be “fully offset within the same 
nonattainment or maintenance area through a revision to the applicable SIP or a 
similarly enforceable measure that effects emission reductions so that there is no net 
increase in emissions of that pollutant,” as required by regulations.  40 C.F.R. § 93.158. 
(emphasis added.)  It merely asserts that ERC’s are generically available and that it will 
purchase them in a timely fashion.   
 
The Army Corps posits that “Based on discussion with a local broker, several thousand 
credits are expected to be readily available in the Philadelphia area ….”  Assertions that 
there are expected to be enough credits based on a single, self-interested source, does 
not rise to the level of information and documentation necessary to assure that there 
will in fact be the credits available for purchase when and how the Army Corps plans for 
compliance.  And there is no enforceability to the ERC approach – without knowing the 
details of the mitigation measure one cannot ensure there is a measure or opportunity 
for enforceability by State or Federal authorities. 
 
In addition, the Army Corps fails in its attempts to demonstrate the enforceable nature 
of this mitigation measure by asserting and documenting that the local sponsor, the 
Philadelphia Regional Port Authority (“PRPA”), has entered into an agreement with a 
broker for the purchase of such credits.  The brokerage agreement is not clear in its 
articulation of the obligation for purchase of NOx emissions and at the necessary level 
nor does it provide any details on what actions will result in the creation of these credits 
being available for sale and/or purchase.  In addition, this agreement includes a 
termination clause that allows the PRPA to terminate for any reason with a mere 7 days 
notice, and entitles either the broker or the PRPA to terminate for failure to perform the 
obligations of the agreement.  As a result, this approach to mitigating for NOx emissions 
fails to provide the level of enforceability mandated for compliance with the Clear Air 
Act as there are clear and easy guidelines for and how either the broker or the PRPA 
(who would be responsible to purchase the ERC credits) could terminate this effort at 
any time. 
 
The Army Corps fails to identify and offset total direct and indirect project 
emissions.   
40 CFR § 93.159(d)(1) requires that the analyses undertaken in the conformity 
determination must be based on total direct and indirect emissions from the action and 
must reflect emission scenarios that would include emissions projected in the project 
maintenance plan.  In order to comply with the Clean Air Act with regards to NOx 
emissions the Army Corps asserts that it will achieve conformity by fully offsetting the 
total direct and indirect emissions by reducing NOx emissions in the same non-
attainment or maintenance area.   The Army Corps fails to fulfill the § 93.159 regulatory 

E5PLENCM
Typewritten Text
09-06

E5PLENCM
Typewritten Text
09-07

E5PLENCM
Typewritten Text
09-05



requirement and its chosen strategy for establishing conformity in that it fails to identify 
and therefore offset “total direct and indirect” emissions and it fails to fulfill the CAA 
requirements for successful mitigation.   
 
The Conformity Analysis and Determination fail to include all foreseeable direct and 
indirect emissions.  It has become increasingly clear that the Southport Port project is a 
foreseeable and indirect outcome of the proposed deepening project.  Southport 
includes dredging, filling, and construction.  It is also being built in order to induce 
increased port traffic.  As it is a foreseeable outcome of the 45 foot Deepening project, 
and in fact its undertaking is dependent upon the 45 foot Deepening project actually 
happening, and there are likely to be NOx emissions associated with its construction and 
associated traffic, the air impacts of the Southport Project must be considered in the 
CAA Conformity Analysis and Determination.   
 
There exists for Southport a 2005 Feasibility Assessment (Draft Final Report, Feasibility 
Assessment for Placement of Dredged Materials at the Philadelphia Naval Business 
Center and Southport) which documents that Southport is intended to be built upon 
deepening spoils and there are ample and frequent statements on the public record by 
representatives from the Philadelphia Regional Port Authority that the successful 
construction and operation of Southport is dependent upon successful construction and 
implementation of the proposed 45 foot Deepening project.  In a letter to the Army 
Corps dated April 16, 2009, the National Marine Fisheries Service stated its belief to the 
Army Corps that Southport was a foreseeable outcome of the Deepening project and 
therefore its environmental harms needed to be assessed as part of the aquatic impacts 
of the project; this is no less true for the air impacts of the project.  Furthermore, in an 
email from Barry Gale to Roy Denmark and others dated Jan. 5, 2009, the Army Corps 
acknowledged the foreseeability of Southport as an outgrowth of the 45 foot Deepening 
project. 
 
Failure to include the known, anticipated and foreseeable air emissions of the Southport 
project is a failure to fulfill the requirements of including direct and indirect emissions 
from the 45 foot Deepening project. 
 
Additionally, the most recently discussed Army Corps spoil disposal plan includes the 
use of existing confined disposal facilities to a much greater degree than originally 
proposed which will necessarily require the berms at those sites to be raised, 
significantly.  According to an April 11, 2008 Army Corps document, in order to 
accommodate all spoil disposal in existing Army Corps CDFs the dikes on most of the 
federally owned facilities would need to be raised higher than was originally anticipated 
or planned for, anywhere from 10 to 44 feet higher than originally anticipated. The air 
quality impacts of this additional construction directly associated with the project is 
foreseeable and should be included in the conformity analysis and planning. 
 
In addition, the emissions associated with transporting deepening spoils to alternative 
locations in Pennsylvania is a foreseeable indirect air impact of the 45 foot Deepening 
project that must be included, considered, and addressed as part of the project Air 
Conformity documents.  The agreement reached by the Governors of Pennsylvania and 
New Jersey in 2007 in which it is explicitly agreed that all spoils will go to Pennsylvania 
locations, coupled with communications including the September 19, 2008 from the 
Army Corps to NJDEP Commissioner Lisa Jackson and the May 15, 2009 letter from 
Governor Rendell to Governor Corzine, document that deepening spoils are intended for 
delivery to Pennsylvania -- whether that delivery be immediate or after a period of de-
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watering is currently under debate but that debate does not negate the 
acknowledgement by all parties that eventually the spoils will be transported to 
Pennsylvania locations including mines, creating the pollution emissions to the air 
associated with that transport.   (These documents are readily available in the Army 
Corps of Engineers files associated with the 45 foot Deepening project.) 
 
Furthermore, the Conformity determination only includes the construction phase of the 
deepening project and associated private channel deepening, it fails to discuss or plan for, to 
any degree, increased emissions that will result from maintaining an increased depth of 5 feet.   
 
The Army Corps fails to articulate an enforceable mitigation strategy and 
implementation plan that complies with CAA regulations. 
40 C.F.R. § 93.160 specifically mandates that measures intended to mitigate air quality impacts 
of the project “must be identified and the process for implementation and enforcement of such 
measures must be described, including an implementation schedule containing explicit 
timelines for implementation.”  The use of Emission Reduction Credits does not fulfill this 
mandate of the law.  Apparently based on a single source the Army Corps asserts that there will 
be ERCs available for purchase, but it fails to provide any documentation or additional detail 
beyond this single assurance.  In addition, it merely states that ERCs will be purchased in a 
timely fashion but provides no explicit schedule or timelines for implementation of the 
purchase.  Further, its presentation of a brokerage agreement, including a wide ranging 
termination provision, with no other information regarding implementation if this agreement 
were to be terminated, fails to meet the burden of identifying a process for enforcing the ERC 
approach should that become necessary.  Even further, the plan to use ERCs fails to provide 
any detail on what actions will be taken, by whom, to what degree, in what time frame, in what 
location in order to reduce air emissions resulting in the reductions necessary to support the 
creation of credits – without this detail there is not the information necessary to identify the 
mitigation efforts to be undertaken, nor the process for  their implementation, nor the level of 
their enforceability. 
 
Furthermore, the primary reason that the Army Corps provides for relying upon an ERC 
approach to mitigation - rather than identifying and implementing a direct strategy for taking 
action using admittedly “technically feasible” options to directly mitigate the air impacts of the 
45 foot Deepening project - is one of convenience.  To carry forth these other direct mitigation 
strategies requires 12 to 24 months to fully develop for implementation.  The documents issued 
in August and now in November reveal a number of feasible options for achieving NOx 
reductions, and the Corps provides no valid justification for eschewing them, other than the 
need for additional time.  (e.g. see pg 4 of the General Conformity Analysis and Mitigation 
Report:  “Each of the mitigations strategies studied was determined to be technically feasible.”)  
The belief that using alternative available strategies (whereby the Army Corps would be directly 
mitigating its air pollution harms through direct action in a reasonable level of time) would 
conflict with the pre-determined schedule for the 45 foot Deepening project articulated by the 
Army Corps is not a sound reason for failing to fully comply with the requirements of the Clean 
Air Act.  Had the Army Corps undertaken its CAA Conformity Analysis and documentation in a 
timely fashion and begun steps to create a clear and enforceable implementation plan, no 
timing concern would exist.  It is the Army Corps’ own lackadaisical approach to implementing 
and complying with the requirements of the Clean Air Act that has prevented it from providing 
the required “process for implementation and enforcement of such measures … including an 
implementation schedule containing explicit timelines for implementation”.  The construction 
schedule of the 45 foot deepening project must be tailored to accommodate regulatory 
approvals, not vice versa. 
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The Army Corps failed to provide clear and accurate information regarding the 
success and costs of the various mitigation options considered. 
To the extent there was discussion of costs of each alternative, cost is not the driving factor in 
selecting options.  In addition, the Delaware Riverkeeper Network questions the cost 
calculations, as well as the NOx reductions, asserted for the various options studied.  When 
considering the affect on NOx reductions and when considering costs of various mitigation 
options the Army Corps focused on the reduction in project peak annual emissions.  While this 
method of focus sounds good, upon closer evaluation it appears to skew the picture on both 
effectiveness and cost.   
 
In the example provided, electrification, the Army Corps uses an annual reduction figure of 152 
tons for its analyses – but using such a figure fails to account for those years when 
electrification resulted in higher, as well as lower, emission reductions.  Consideration of 
Figure 5-1 and Table 5-1 indicates that the Army Corps approach in fact minimizes the 
effectiveness of electrification for NOx reductions, and magnifies its associated cost.  Had the 
actual annual figures for NOx reductions due to electrification been used in its analyses, it 
appears as though the level of average annual reduction would be almost twice as high (i.e. 257 
tons vs 152 tons), and the associated cost almost ½ as low ($109,712 vs $200,657).  The 
Delaware Riverkeeper Network believes that in order to provide an accurate picture of 
mitigation effectiveness, the actual emission reduction figures for the 6 year project life should 
be used in all calculations including NOx reductions and costs.  In addition, actual figures 
during the maintenance period must also be evaluated. 
 
The Army Corps asserts (on pg 26) that “Dividing the cost of a mitigation strategy by the NOx 
reductions it achieves for a single year yields a cost-effectiveness value that can be used to 
compare all of the emission reductions strategies under consideration.”  This is a more clear 
articulation of one of the key Army Corps calculations used in assessing the options discussed.  
It also allows one to more clearly recognize that the Army Corps was not calculating or 
providing good information for cost comparisons.  Selecting a single year out of the 6 years of 
the project for determining the cost effectiveness of the various mitigation options selected 
does not provide an accurate picture for comparison.  The outcome of the calculation for each 
mitigation option depends upon the year the Army Corps picks for its calculation.  As with 
electrification, the success in reducing NOx emissions may vary tremendously between years – 
i.e. in one year electrification reduced NOx emissions by 363 tons, in another year the 
reduction was a mere 152 tons, which of these two years was selected for the single year 
calculation directly dictates the perception of success and cost for that particular mitigation 
strategy.  In addition, the Army Corps could have selected different years for different 
mitigation options as a further strategy for skewing the perception in the particular direction it 
hoped to achieve.  It is fundamental that the Army Corps should have used actual NOx 
reductions and costs across the 6 year project life and the associated maintenance for each 
mitigation strategy selected if it is to present a clear and accurate picture for decisionmaking 
and comparison purposes. 
 
Further, there appears to be no good explanation (as was the case with the August documents 
issued for public comment) why the Army Corps must use the more polluting booster pump 
method for accomplishing the deepening project. 
 
While the Army Corps uses the New York and New Jersey Harbor Deepening Project as 
its example of how/why ERC purchase is an appropriate strategy, in that case, as noted 
by the Army Corps, the ERC’s were used as offsets for early phases of the work.  Here 
the Army Corps is seeking to use them as offsets for the entire project.  For all the 
reasons stated in this comment, that is not an appropriate or legally defensible strategy. 
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The Army Corps fails to use the most up to date information and the latest and 
most accurate analyses for assessing emissions or mitigation options. 
40 C.F.R. § 93.159 requires the use of the most up to date information and that analyses 
required by the regulations be “based on the latest and most accurate emission estimation 
techniques available”.  The November 2009 General Conformity Analysis and Mitigation 
Report and the associated Conformity Determination continue to rely in large part upon the 
analysis and findings of the 2004 documentation.  That information is now well dated and 
therefore violates the up-to-date information and analyses requirements of the CAA 
regulations.   
 
In addition, the Army Corps’ most recent documentation explicitly states that the mitigation 
strategy focused on emission reduction technologies was primarily based on the same October 
2000 Moffatt & Nichol study used previously.  This study/analysis was only updated through 
the review of a January 2003 document which the Army Corps asserts demonstrated that there 
had been no significant changes to the emission reduction technologies considered in the 
October 2000 report.  Both of these key documents used to identify and assess the available 
options for mitigation of the 45 foot Deepening project are well dated – respectively 9 years 
and 7 years dated. That the Army Corps would use such sorely out of date documentation to 
determine what mitigation options might be available and their effectiveness flies in the face of 
the up to date information and analysis requirements found in § 93.159 of the regulations. 
 
Furthermore, by way of example, when considering mitigation strategy 4, action on the 
McFarland, an Army Corps hopper dredge used for maintenance dredging on the Delaware 
River, the Army Corps used daily running hours from 1999 to 2003, the same data used in the 
2004 CAA conformity documentation.  But, when assessing the most recent dredge spoil 
volumes and costs associated with deepening, all current Army Corps documents are relying 
upon more recent and up to date information regarding the volume of spoils that lie in the 
channel and need to be removed.  It stands to reason that if there is new information regarding 
the volume of spoils associated with deepening, there should also be new information 
regarding volume of spoils for maintenance and therefore anticipated running times associated 
with maintenance dredging.  This new and up to date information is what should have been 
used in considering the McFarland strategy. 
 
Section 93.154 requires, “any Federal department, agency, or instrumentality of the Federal 
government taking an action subject to this subpart must make its own conformity 
determination consistent with the requirements of this subpart. In making its conformity 
determination, a Federal agency must consider comments from any interested parties.”   The 
fragmented approach the Corps proposes for their conformity and mitigation plan represents a 
significant barrier to meaningful public input.  The Army Corps is using dated information, 
much of it to be found in the 2004 Conformity Determination materials and therefore not fully 
presented here.  In addition, the Army Corps, once again, seems to be using compliance with 
the letter of the law to evade compliance with the spirit of the law.  While the Army Corps may 
have publicly noticed in local papers the release of the Delaware River Main Channel 
Deepening Project, General Conformity Analysis and Mitigation Report, November 2009 and 
Draft Statement of Conformity, Delaware River Main Channel Deepening Project, November 
2009 it did not undertake the action of noticing this action via its email notification system 
(the Delaware Riverkeeper Network has been on that notification system for several years and 
received no notice), nor did it undertake the courtesy of sending the notice via any means 
directly to the public commenters of the August, 2009 CAA conformity materials (the Delaware 
Riverkeeper Network submitted previous comment but received no form of direct notification 
from the Army Corps).   It is reasonable that the public would have relied upon the Army Corps 
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email notification system for receiving notice of this most recent conformity determination 
documentation – all other Army Corps public notices are released to the public via that system. 
To fail to include notification of the CAA documentation here via that system seems to 
demonstrate a deliberate attempt to evade review and comment from a well-known and very 
interested segment of the public. 
 
Pursuant to 40 CFR § 93.156, Delaware Riverkeeper Network requests that the Corps 
document its response to all the comments received on its draft conformity determination and 
make the comments and responses available within 30 days of the final conformity 
determination.  DRN also requests pursuant to 40 CFR § 93.156 that the Corps make public its 
final conformity determination within 30 days of the final determination. 
 
The Army Corps Statement of Conformity and General Conformity Analysis and 
Mitigation Report for the Delaware River Main Channel Deepening Project fail to 
comply with the Clean Air Act.  Therefore, the Army Corps is prohibited by the Clean Air 
Act from undertaking the 45 foot Deepening project at this time. 
 
Submitted, 
 
 
 
Maya K. van Rossum 
the Delaware Riverkeeper 
Delaware Riverkeeper Network 
 
Amy Goldsmith 
Director 
New Jersey Environmental Federation 
 
Myron Arnowitt 
PA State Director 
Clean Water Action 
 
David Conrad 
Senior Water Resources Specialist 
National Wildlife Federation 
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Attachment 4 
 

Estimated NOx Emissions – November 2009 
 



DELAWARE DEEPENING River Duration Estimated
DREDGING CONTRACTS Mile (Mo) Quantity (cy) O N D J F M A M J J A S O N D J F M A M J J A S O N D J F M A M J J A S O N D J F M A M J J A S O N D J F M A M J J A S O N D J F M A M J J A S O N D

Contract No. 1 (award year 1) hyd

Reach C- Bulkhead Bar

183+000 to 206+201 - Killicohook 68.3 1.65 932,600 1 HYD

206+201 to 225+000 - Reedy Pt South 63.9 2.76 597,800 1 HYD

225+000 to 242+514 - Killicohook 60.3 1.38 972,400 1 HYD

Construct Project 2,502,800

Contract No. 2 (award year 1) bla

Reach B - Rock Blasting 3.17 1 BLA

Reach B - Rock Dredging - Fort Mifflin 1.27 1 MEC

Construct Project 77,000
mec

Contract No. 3 (award year 2) hyd

Reach AA - National Park 2.88 994,000 1 HYD

19+700 to 32+756 99.2

Reach A - Pedricktown North 6.10 1,666,600 1 HOP

32+756 to 90+000 96.8

Construct Project 2,660,600
hop

Contract No. 4 (award year 3) hop

Reach E - Broadkill Beach - Dredge 3.00 2 HOP

461+300 to 512+000 15.6

Construct Project 1,598,700

Contract No. 5 (award year 4) hop

Reach E - Kelly Island -Dredge 4.50 2 HOP

351+300 to 360+000 36.4 345,800

360+000 to 381+000 32.1 55,500

381+000 to 461+300 30.8 2,081,700

Construct Project 2,483,000

Contract No. 6 (award year 4) hop

Reach D - 1 HOP

249+000 to 270+000 - Reedy Pt. South 55.8 1.13 396,300

270+000 to 324+000 - Artificial Island 51.8 4.63 1,654,800

Construct Project 2,051,100

Contract No. 7 (award year 5) hyd

Reach B - Oldmans 0.89 1,671,400 1 HYD

Reach B - Pedricktown North 3.51 1,050,700 1 HYD

Reach B - Pedricktown South 0.45 499,300 1 HYD

90+000 to 176+000 2.68 1,443,500 1 HYD

Construct Project 4,664,900

Total Channel 40 16,038,100

Berth Deepenings
Berth Deepenings Drill/Blast

Berth Deepenings Clamshell

Berth Deepenings CSD Rehandling WP

Total Berth Deepenings 460,437           

HOP HOPPER DREDGE

Revised  October 2009 HYD CUTTER SUCTION DREDGE

LANDSIDE CONSTRUCTION

MEC CLAMSHELL DREDGE

BLA DRILLBOAT (BLASTING)

DREDGING WINDOW

DELAWARE RIVER MAIN CHANNEL DEEPENING PROJECT
ESTIMATED NOx EMISSIONS - NOVEMBER 2009

2010 2011 2012 2013 2014 2015
Dredge FISCAL YEAR 10 FISCAL YEAR 11 FISCAL YEAR 12 FISCAL YEAR 13 FISCAL YEAR 14 FISCAL YEAR 15

540 607 424

Total Project NOx Emissions (Tons) 3038

Annual NOx Emissions (Tons) 510 513 443




