
 
Enclosure: EPA Region 3, Wetlands Branch Comments on CENAP‐OP‐R‐2019‐278, Port of Wilmington 
Edgemoor Expansion  
 
Based on the information provided, EPA believes that additional information is necessary to assist the Corps in 

determining if the project, as proposed, complies with the CWA Section 404(b)(1) Guidelines (Guidelines) (40 

C.F.R. Part 230).  Below are detailed, technical comments to assist the Corps in their determination. 

Direct and Secondary Effects 
Sedimentation fans are proposed along the wharf to reduce the amount of maintenance dredging required 
annually.  The information provided for review does not address potential effects on the fish population, 
increased turbidity, and re‐dispersing sediment and/or contaminants down river. 
 
Response:  Impacts to fish would be limited to non‐swimming stages of fish development such as eggs and 
larvae.  Intake water velocities for the mid‐depth water intakes are approximately the same as the current 
velocities in the Delaware River in the vicinity of the site.  The fans do not increase or decrease turbidity – they 
are intended to maintain the existing turbidity.  Modeling and local dredging records indicate that the current 
configuration of the river bottom is stable without significant erosion or sedimentation occurring.  Since the 
fans do not alter turbidity and are intended to mimic the current stable sedimentation condition, no re‐
dispersing of sediment or contaminants associated with the mobile river sediments is expected.  
 

1. EPA is concerned that the fans will negatively affect the aquatic species in the river either by direct 
contact with the fans resulting in mortality, or from entrapment and entrainment of aquatic species 
during the various stages of their lifecycle.  EPA recommends additional information related to the 
sedimentation fans be provided to assist in the review of the project.  This information should describe 
how these fans may or may not affect the aquatic species during their lifecycle and include supporting 
results from any other locations where these fans are deployed.  Furthermore, EPA recommends 
coordination with the resource agencies who manage these species to determine methods to avoid and 
reduce impacts to these populations.   

 
Response:  The Essential Fish Habitat Assessment has been revised to include more discussion of anti‐
sedimentation fan operations and fin fish resources.  A copy of a study of potential impacts to striped 
bass and river herring ickthyoplankton (eggs and larval stage fish) performed close to the project site 
for another project that was considering installation of the same type of anti‐sedimentation fans is 
provided in the revised assessment report. 

 
2. Based on the information provided in the Sediment Study (Environmental Assessment Technical 

Document, Appendix 20), sediments in stratum C (the "new bottom") consist of elevated metal 
concentrations that may pose a risk to benthic organisms.  Although the document indicates that the 
elevated metal concentrations in stratum C are likely present without the influence of anthropogenic 
activities, this statement is not supported by any factual determinations and, therefore, it is unclear 
whether the exposure of the contaminated material will result in deleterious effects to benthic 
communities.  EPA recommends the applicant provide additional information to support the assumption 
that the elevated metal concentrations in stratum C will not result in adverse impacts to aquatic 
organisms or habitat within and downstream of the proposed project area. 

 
Response:  The Potomac formation is present beneath much of the Delaware River and estuary in the 
coastal plain, sometimes covered by surficial sediment deposits such as at the project and sometimes 
exposed to the river water, such as in the navigation channel adjacent to the project site or further 
downstream near the Delaware Memorial Bridge, where the river has naturally cut into and exposed 
the Potomac formation.  Borings logs and Delaware Geologic Survey mapping indicate that the 



Potomac formation is present beneath the Delaware River and adjacent upland areas.  The materials 
encountered by the soil borings that have penetrated into the stratum C indicated that the materials 
are consolidated and have not been reworked by the Delaware River, unlike the unconsolidated 
sediments of strata A and B.  In‐situ Potomac clay is considered in geologic literature to act as 
aquicludes, which typically inhibit vertical movement of groundwater within the formation.  The 
apparent undisturbed condition of stratum C and the low permeability render it highly unlikely for 
anthropogenic activities to have added metals or elevated the concentrations of metals in these soils.  
Therefore, the metals present in the samples most likely represent the mineral assemblages of the 
clays, which is also supported by the observed red and red‐related colors of the clays, which typically 
result from an elevated presence of iron.   
 
As presented in Appendix 20 of the Environmental Assessment Technical Document, only four of the 
target analyte list (TAL) metals were detected in stratum C samples at concentrations in excess of 
DNREC screening levels.  Comparatively, nine TAL metals in stratum A and six TAL metals in stratum B 
had concentrations in excess of the DNREC screening levels.  The metals that had concentration 
exceeding the screening criteria and the frequency of sample results that exceeded the criteria are 
summarized below as well as being presented in the appropriate sections of Appendix 20. 
 
  Stratum A    Stratum B    Stratum C 
  Antimony (2 of 11 samples) 
Arsenic (10 of 10 samples)  Arsenic (2 of 11 samples)   
Cadmium (4 of 10 samples) 
Chromium (10 of 10 samples)  Chromium (2 of 11 samples)  Chromium (1 of 5 samples) 
Copper (10 of 10 samples)  Copper (2 of 11 samples)   
Iron (10 of 10 samples)  Iron (1 of 11 samples)  Iron (4 of 5 samples) 
Lead (10 of 10 samples)  Lead (2 of 11 samples)   
Manganese (10 of 10 samples)    Manganese (2 of 5 samples) 
Nickel (7 of 10 samples) 
    Selenium (1 of 5 samples) 
Zinc (10 of 10 samples) 
 
By inspection, the stratum C results indicate that those soils have a better environmental character 
than either strata A or B on an ecological screening basis.  Additional comparisons to other available 
criteria as presented in Appendix 20, such as those developed by NOAA, support the conclusions 
provided in Appendix 20 of the Environmental Assessment Technical Document that removal of strata 
A and B and exposure of stratum C would be beneficial to the local aquatic environment.  Science and 
government agencies have not provided the information that would be necessary to make a 
determination that “the elevated metal concentrations in stratum C will not result in adverse impacts 
to aquatic organisms or habitat within and downstream of the proposed project area.”  A conclusion 
that the future condition will be better than the current condition is all that can be reasonably 
supported. 
 

3. The Sediment Study indicates stratum A and B sediments are expected to transfer concentrations to the 
water column that exceed Delaware River Basin Commission (DRBC) Stream Quality Objectives (SQOs) 
during dredging.  Furthermore, the narrative indicates that aquatic life is expected to be impacted by 
concentrations of substances by chronic exposures which occur over a 4‐day time period.  Although the 
summary states "the removal and sequestration of sediments containing the substances of concern 
ultimately will produce a net reduction in concentrations of substances in the Delaware River," the 
dredging activities are anticipated to occur over one to three months.  EPA is concerned that the 



proposed duration of dredging activities could result in chronic exposure, exceeding the 4‐day time 
period for aquatic life, and should be explained. 
 
Response:  As explained in the Sediment and Water Quality Assessment, Appendix 20 of the 
Environmental Assessment Technical Document (see Section XII.f), the water in the Delaware River 
does not meet water quality criteria established for the river.  The chronic exposures forecast for the 
dredging, in general result from the water quality of the river.  The proposed dredging does not alter 
that fact and does not result in a chronic worsening of that condition.    
 
Stata A and B sediments currently are in direct contact with the Delaware River water and likely are 
exchanging substances with the water each and every time a parcel of water passes over them or they 
are disturbed by currents.  The stratum A sediments are derived from the dissolved and small 
suspended solids carried by the river, which flocculate in response to the start of mixing with salt 
water.  In that sense, the river is “contaminating the sediment” rather than the opposite condition.  
The dredging will remove the accumulated strata A and B sediments, which undoubtedly will reduce 
the long‐term “chronic” exposure to the substances attached to those materials.  

 
4. It is not clear in the documentation if the slurry water will be filtered or treated before release back into 

the Delaware River to reduce the potential extent of contaminants being reintroduced to the water 
column.  EPA recommends this be clarified. 
 
Response:  Per the current plan as described in the Sediment and Water Quality Assessment, 
Appendix 20 of the Environmental Assessment Technical Document that was submitted as part of the 
federal application package, the dredge slurry will be settled by gravity in the confined disposal area.  
The clarified supernatant (return water) discharge to the Delaware River will be monitored for Total 
Suspended Solids.  The Total Suspended Solids parameter was selected as a surrogate for the board 
range of substances of potential concern.  The Total Suspended Solids limits proposed in the 
document were shown to be protective.  

 
5. The Biological Assessment indicates that the shoaling fans "do not increase turbidity, but simply keep 

sediment suspended in the water column," and, "therefore, water quality will not be altered or 
negatively affected by operation of the fans."  However, given the results of the existing and subsurface 
sediment analysis within the proposed dredging area, it is unclear whether the extended suspension of 
sediments from the project area in the water column will adversely impact aquatic life and/or water 
quality and how this was evaluated.  EPA recommends updating the documentation with an explanation 
to better understand the effects of the fan on aquatic life and/or water quality. 
 
Response:  The sediments in the turbidity maximum of the Delaware River generally stay in suspension 
and move up river and down river as fluidized mud during each tidal cycle.  They currently do not 
settle and accumulate significantly at the project site based on the observed stability of the 
bathymetry and the results of hydrodynamic modeling.  The ability of the anti‐sedimentation fans to 
maintain the sediments in suspension will result in no significant change to the duration of sediment 
suspension.  As such, there can be no resultant new impact to aquatic life in the affected portion of the 
river.  The appropriate section of the Biological Assessment is being revised to clarify these points.  
 

6. Additionally, it is not clear if the depth of the dredge is sufficient to ensure that the sedimentation fans 
will not be re‐distributing contaminants into the water column and further dispersing them downriver.  
It is also not apparent if the fans will redistribute any contaminates from upriver sources that are 
brought down by the natural ebb and flow of the river.  EPA is concerned that this re‐dispersal could 
cause secondary effects to the downriver aquatic environment and/or cause an increased need for 



additional dredging downriver from the port. EPA recommends a Fate and Transport model, or similar 
analysis, be conducted to determine the expected final destination and distribution of any potentially 
resuspended sediment. 

 
Response:  The dredging depth removes the stratum A (silt) and stratum B (sandy silt) sediments from 
the areas of the berth that will be influenced by the anti‐sedimentation fans.  The new river bottom 
that the fans will be used to maintain the navigation depth will be composed of undisturbed Potomac 
formation material, not river sediments, as discussed in the Environmental Assessment Technical 
Document, Appendix 20.   
 
The sediments in the turbidity maximum of the Delaware River generally are classed as soft, organic 
clays or silts that form in the vicinity of the project site from the mixing of fresh and salt water.  These 
sediments tend to move up river and down river as fluidized mud with each tide cycle.  These 
sediments currently are not settling in the project area based on the apparent stability of the 
bathymetry and hydrodynamic and sediment transport modeling results.  The hydrodynamic modeling 
and sediment transport modeling has been extended to include analysis of sediment distribution that 
would result from use of the fans.  As anticipated, the modeling indicates that the excavation of the 
harbor will create a zone of lower flow velocity that would result in increased sedimentation at the 
project site.  The use of the fans in the berth area of the proposed harbor will more result in conditions 
within that area more closely resembling current conditions by minimizing the settling of sediment.   
 
There should be no quantifiable “re‐dispersal of sediments leading to concerns for secondary effects to 
the downriver aquatic environment and/or cause an increased need for additional dredging downriver 
from the port.”  The sediment transport model supports that assertion.  The results of the sediment 
transport modeling are being provided to the USACE for review. 
   

Therefore, to fully assess the direct and secondary effects of the proposed project, EPA recommends additional 

information be provided to better determine whether the proposed fans would cause or contribute to adverse 

effects to the aquatic resources on‐site and downstream.  Possible examples of information that could inform 

the permit decision include, but are not limited to, models or studies on both the benefits and potential 

detriments of the fans to aquatic species, river turbidity or downstream dredging.  Should the sedimentation 

fans continue to be part of the project, EPA recommends testing this technology with appropriate biological and 

water quality monitoring to understand whether there could be potential adverse effects to aquatic resources 

and down river locations.  

Response:  The additional hydrodynamic and sediment transport modeling have been performed.  The results 

are being provided to USACE for review.  Additional information derived from prior local assessments of 

potential impacts to finfish species of concern in the vicinity of the proposed port have been added to the 

“Essential Fish Habitat Assessment” that was provided as Appendix 11 of the Environmental Assessment 

Technical Document. 

 
Compensatory Mitigation 
Once it is determined that all appropriate and practicable steps to avoid and minimize adverse impacts have 

been taken, compensatory mitigation is then considered.  EPA appreciates efforts by the applicant to avoid and 

minimize the aquatic impacts.  However, no compensatory mitigation has been offered for the unavoidable 

impacts from filling 5.5 acres of Delaware River in order to construct the Wharf and Bulkhead.  EPA recommends 

compensatory mitigation be provided to offset this impact.  It is EPA’s understanding that there may be 

opportunities for mitigation within the Delaware River watershed that would benefit the aquatic resource.  One 

potential area for consideration could be, but is not limited, on‐going restoration activities at the Peterson 



Wildlife Refuge at the Wilmington Waterfront.  EPA recommends the applicant engage the resource agencies to 

identify opportunities to provide compensation for the proposed impacts.  

Response:  See attached discussion of mitigation requirements. 

 

EPA Region 3, Office of Communities, Tribes & Environmental Assessment, NEPA Comments on CENAP‐OP‐R‐
2019‐278, Port of Wilmington Edgemoor Expansion 
 

The Corps’ decision on the permit application triggers compliance with the National Environmental Policy Act 

(NEPA).  A draft Environmental Assessment (EA) has been prepared by the applicant and submitted as part of 

the supporting application materials to the Corps (EA Technical Document, EATD).  It is our understanding that 

the Corps will be preparing permit documentation in compliance with NEPA. Therefore, we recommend the 

Corps consider information below in context to the scope and impact analysis addressed by an Environmental 

Assessment or detailed study.   

Scope of Analysis 

EPA appreciates the inclusion of the Environmental Assessment Technical Document (EATD) in the application 

material.  Based on information provided in the permit application, the focus of the Corps of Engineers review 

are activities associated with the dredge and wharf, which are direct impacts to waters of the U.S.  

EPA suggests that the NEPA study assess and clarify if the project has potential to require modification or 

improvements to other federally regulated infrastructure such as the interchange at I‐495 (Federal Highway 

Administration) and the rail lines (Federal Railroad Administration).  The potential involvement of other federal 

agencies and potential of the location and configuration of the regulated activity, should be considered when 

defining the scope of the action.  EPA recommends that the Corps of Engineers provide a clear Scope of Analysis 

so that the project can be reviewed in its entirety by the state, federal agencies, and the public.   

Response:  The proposed land‐side activities associated with development of the property as a container port 

beyond those discussed in the EATD do not foreseeably require federal permits, decisions or funding.  As such, 

they are not considered to be within the scope of the consideration for the EA. 

Effects  

The Edgemoor site was a former heavy industrial area that was closed by the State of Delaware Department of 

Natural Resources and Environmental Control (DNREC) under a Resources Conservation Recovery Act (RCRA) 

Corrective Action.  EPA appreciates the statements in the EATD acknowledging that potential landside 

modifications and alterations to the engineered controls will require review, approval, and oversight by the 

DNREC.  Capping systems were installed over former waste lagoons as part of the DNREC closure plan.   

EPA recommends that additional details be included on the proposed landside site development, recognizing 

that activities such as grading, structures, pile placement will not reduce integrity or interfere with the RCRA 

Corrective Action. 

Response:  Currently, the applicant is pursuing a renewal of the RCRA Closure Permit and performing the 

monitoring required in the existing Post Closure Care Plan approved by DNREC.  The design of the landside 

portion of the port has not been design and is not germane to the consideration of the actions proposed in the 

current permit application.  The design will comply with the Closure Permit requirements and will be 

submitted to DNREC for review and approval, who in turn will share it with EPA for comment. 



Environmental Justice 

EPA’s online GIS tools indicate that the project is in an area of potential EJ concern according to EPA Region 3’s 

protocols.  The block group which contains the project is 50% minority and exceeds the state average for low‐

income populations.  Additionally, 9% of the population is linguistically isolated, with all linguistically isolated 

households speaking Spanish.   

EPA recommends that the applicant utilize EJSCREEN to further assess the demographics and potential 

environmental impacts on the block groups adjacent to the port expansion project.  (See attached EJSCREEN 

Report). 

EPA also recommends reevaluating statements found in Section 6.14, Page 156 of the EATD, “Dredging and 

berth construction will likely have no disproportionate impacts to minority and low‐income populations because 

these actions are temporary.”  It may be important to note that temporary actions may have a disproportionate 

impact, and those impacts should be reexamined with regard to their effect on the populations described above.  

EPA recommends the applicant and Corps of Engineers ensure a good faith effort is made to engage the 

surrounding EJ communities during the Public Notice comment period and future decisions and actions.  Please 

contact EPA if we can assist with the EJ SCREEN analysis or provide information and support with public 

outreach to help engage the surrounding EJ communities.  

Response:  Comments noted.  The applicant is well aware of the social and economic composition of the local 

population.  Much of the labor employed at the Port of Wilmington lives near the Port (approximately 23% for 

zip code 19802, 11% from zip code 19801 and approximately 21% zip code 19720).  The stevedores hired for 

the proposed port are anticipated to reside in these same areas, given the close proximity of the new port to 

the existing port.  The applicant has pursued an active communication program with the local population, 

including a public meeting and opportunity to speak with the applicant and design team prior to the 

submission of the permit application package last spring.  Based on the comment letters submitted during the 

public comment periods for the State of Delaware and federal permit applications, the local population are 

strong supporters of the proposed port project. 

Air Quality 

The EATD and Appendix 24 – Air Study, describe the effects to air quality from the waterside construction.  The 

EATD also mentions landside activities with regards to air quality and traffic but does not fully evaluate the 

potential air quality effects from the daily operation of the port.  This area is a nonattainment zone for 8‐hour 

ozone in 2015 and 2008.     

EPA recommends that air quality for both landside and waterside activities including the daily operation of the 

port be evaluated and analyzed for effects to the surrounding communities.  Details could include truck emission 

from transshipment of containers and the daily truck and container movement to and from the port.  In 

addition, EPA suggests including amenities such as shore power to allow ships to shut down generators during 

loading and unloading of cargo.   

Response:  The potential for adverse impacts to air quality that will result from the operation of the proposed 

port are expected to be minimal.  The operating equipment for the port, such as cargo cranes and reach 

stackers, is anticipated to be powered by grid furnished electricity.  There will be no major sources of air 

emissions as defined by the Clean Air Act.   

Air emissions will be limited to transportation.  The applicants have committed to an anti‐idling requirement 

for trucks visiting the port.  Truck traffic to and from the port will be regulated by an appointment system to 



reduce the potential for congestion and idling.  Traffic routing is being designed to minimize congestion at 

access points to the arterial Interstate 495 (I‐495) that serves the proposed port.  

According to the “Edgemoor Port Facility – Gulftainer Traffic Operational Analysis,” prepared for the Delaware 

Department of Transportation (DelDOT) on the behalf of Diamond State Port Corporation, prepared by 

Century Engineering and dated December 2020, the peak hourly traffic on I 495 in the morning is 6,163 

vehicles adding north and southbound traffic together.  On a similar basis, the afternoon peak hourly traffic 

on I‐495 is 6,057 vehicles.  When fully developed, the operations at the port are anticipated to generate a 

peak hourly 145 trucks and 162 employee vehicles, for a total of 307 vehicles.  Assuming that all of the port 

traffic enters I‐495, the new vehicles would only add about 5% to the peak hourly traffic on the highway.  This 

figure does not account for the anticipated reduction in traffic on the same road that may occur at the existing 

Port of Wilmington when container operations move to Edgemoor.  The existing Port of Wilmington is located 

approximately 2 miles from the proposed port location in Edgemoor and is in the same Philadelphia 

metropolitan non‐attainment area. 

Likewise, the emissions that previously were generated by traffic and operations of the Chemours Edge Moor 

Plant are not considered in this assessment.  The Edge Moor Plant was a Title V (major) facility per the Clean 

Air Act.   

Fumigation 

The EATD does not address whether the expansion will impact the fumigation processes that occur at the 

proposed port.   EPA suggests addressing best management practices that will be implemented to ensure the 

fumigation processes within the site and do not result in effects to the surrounding area.  Please discuss any 

transport between facilities that may be foreseen if container fumigation is proposed at the existing port facility. 

Response:  Currently, fumigation is not anticipated to occur at the proposed container port. 
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The mitigation guidance provided in 40 CFR 230 is applicable to Army Corps regulatory programs per 

sections 404(a) and (e) of the Clean Water Act (P.L. 92-500 as amended by P.L. 95-217 33 USC1251 et 

seq. (the “Act”), and is applied in the review of proposed discharges of dredged or fill materials into 

navigable waters.   

According to the Final Rule on Compensatory Mitigation for Losses of Aquatic Resources, 40 CFR part 

230, the purposes of mitigation are to:  

(a) Restore and maintain chemical, physical and biological integrity of waters through control of 

discharges of dredged or fill material; and 

(b) Implement Congressional policies. 

The stated policy behind the regulations is that dredge or fill should not be discharged into the aquatic 

ecosystem unless it can be demonstrated that such a discharge will not have an unacceptable adverse 

impact either individually or in combination with known or probable impacts of other activities affecting 

the ecosystems of concern.  Also, from a national perspective, degradation or destruction of special 

aquatic sites,1 such as filling operations in wetlands, is considered to be among the most severe 

environmental impacts covered by the Guidelines.  However, here, the fill proposed for the project will 

be discharged into a non-wetland, aquatic environment, such that these concerns are not implicated. 

Per 40 CFR 230.6(b), “The Guidelines user, including the agency or agencies responsible for 

implementing the Guidelines, must recognize the different levels of effort that should be associated 

with varying degrees of impact and require or prepare commensurate documentation. The level of 

documentation should reflect the significance and complexity of the discharge activity.” 

The proposed project is planned to include a discharge of dredged materials to approximately a 5.5-acre 

area of intertidal environment located along the right descending bank of the Delaware River.  The fill 

will be placed behind a bulkhead installed as part of the project.  The proposed bulkhead will be 

installed approximately along the existing mean low water location.  The jurisdictional fill will extend 

from the bulkhead landward to the mean high water line.  Photographs 1 through 4 provide views of the 

intertidal area of the site where filling in waters of the United States of America (U.S.) will occur.  The 

volume of fill that will be placed in waters of the U.S. is estimated to be 20,107 cubic yards.  The fill 

placed into waters of the U.S. will be granular soil material obtained from an upland source of clean 

borrow material.  Project planning anticipates that in water work such as pile driving and dredging will 

not occur during the anadromous fish spawning migration, including the extended period associated 

with Atlantic sturgeon spawning.  The proposed filling will not block or impair the migration of fish in the 

Delaware River. 

A screening of alternative sites for the port expansion project ended with the selection of the proposed 

(preferred) site.  It was selected because the chosen site:  avoided wetland impacts that would have 

occurred at an alternative site, supported reuse of the existing industrial site, and would result in the 

removal of legacy impacted sediments from the Delaware River.  Further, the chosen site could be 

                                                             
1 Special aquatic sites means those sites identified in subpart E of 40 CFR 230.  They are geographic areas, large or 
small, possessing special ecological characteristics of productivity, habitat, wildlife protection, or other important 
and easily disrupted ecological values. These areas are generally recognized as significantly influencing or positively 
contributing to the general overall environmental health or vitality of the entire ecosystem of a region. 
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developed while minimizing the potential for adverse impacts that might be associated with the 

construction of a bulkhead and filling of a portion of the aquatic system.   

Most of the existing shoreline currently is protected by retaining structures and rip-rap.  The retaining 

structures vary in integrity from failing along the downriver part of the project site to being intact 

through the middle and upriver parts of the project site.  Land behind the retaining structures previously 

was used to support industrial development and includes areas of managed waste material fills.  

Typically, an intertidal beach exists in from of the retaining structures.  The surface of the beach 

generally consists of sand with gravel, cobbles and detritus. 

The fill material that will be discharged into current waters of the U.S. will be sandy (granular) material 

obtained from an upland source.  Fill materials placed above the elevation of mean high water, the 

jurisdictional boundary of waters of the U.S., will consist of granular dredged sediments described as 

stratum B in the geotechnical report and in the sediment and water quality report provided as 

Appendices 17 and 20 of the Environmental Assessment Technical Document.  The Environmental 

Assessment Technical Document was submitted as part of the federal permit application package.  The 

stratum B material will be acquired by hydraulic dredging of the proposed berth and access channel.  

The beach materials shown in Photographs 2 and 4 provide are an example of stratum B.   

Per 40 CFR 230.10, “(a) Except as provided under section 404(b)(2), no discharge of dredged or fill 

material shall be permitted if there is a practicable alternative to the proposed discharge which would 

have less adverse impact on the aquatic ecosystem, so long as the alternative does not have other 

significant adverse environmental consequences.”  The location of the proposed bulkhead and fill strike 

a balance between significantly increased dredging of the river and river bank as well as potential 

dislocation of existing waste deposits in closed RCRA Solid Waste Management Units and additional 

filling to reach deeper water for ship berthing, maneuvering and navigation in lieu of dredging.  The 

proposed waterward location of the bulkhead and fill is also based on avoiding impacts to Cherry Islands 

Flats, a recognized striped bass (morone saxatilis) spawning area, that otherwise would be necessary to 

support ship turning and maneuvering at the project location. 

The fill will be placed into waters of the U.S. using land based equipment, after the proposed bulkhead 

has been built.  Fill placed at elevations above mean high water will be placed using the discharge from 

the hydraulic dredge.  The dredge slurry will be retained to support settling of the dredged sediment 

from the dredge water.  Return of the dredge water to the Delaware River will occur in a controlled 

manner only when the total suspended solids (TSS) concentrations meet permit criteria.  At the TSS 

concentration anticipated to be authorized by the permit, the return water is not expected to adversely 

impact water quality in the Delaware River.  The assessment supporting this conclusion is provided in 

Appendix 20 of the Environmental Assessment Technical Document. 

Per 40 CFR 230 Subpart E-Potential Impacts on Special Aquatic Sites, the project site is not a designated 
sanctuary or refuge.  The Delaware River has been declared Critical Habitat by National Marine Fisheries 
Service under the auspices of the Endangered Species Act for Atlantic Sturgeon.  A Biological Assessment 
was prepared for the project and submitted to the USACE as Appendix 13 of the Environmental 
Assessment Technical Document.  Based on the information provided therein, the intertidal portion of 
the site proposed for filling is unlikely Critical Habitat for Atlantic Sturgeon and the proposed filling is 
unlikely to adversely impact the continued existence of the species.  
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An assessment of the biological community at the project site was performed during July of 2019.  The 

biological assessment included a beach seining event.  A total of 50 individual fish were collected in the 

three beach seines.  All 50 fish were classified into just three species:  bay anchovy (anchoa mitchilli), 

white perch (morone Americana), and striped bass (morone saxatilis), representing respectively 68%, 

18% and 14% of the total catch.  None of these species is rare, threatened or endangered.  The federal 

government considers striped bass a “Species of Greatest Conservation Needs” (SGCN), Tier 2.  Striped 

bass are listed as abundant in the State of Delaware.  The intertidal beach environment is not essential 

to the life cycle of these three fish species. 

Further, as referenced above, the area to be filled does not meet the special aquatic site definition.  No 

wetlands are present in the area that will be filled, based on a wetlands report prepared in October 

2019 and provided as Appendix 9 of the Environmental Assessment Technical Document.  The area to be 

filled is not a mudflat.  The intertidal beach is composed of sand, gravel, cobbles and detritus.  The area 

to be filled is not vegetated, is not a coral reef, and is not a riffle and pool complex.   

The intertidal area waterward of the shoreline retaining structures is a high energy environment typified 

by an exposed beach that consists of sandy and gravelly materials.  No living vegetation has been 

observed in the intertidal area (or subtidal for that matter) proposed for filling.  The beach is subject 

routinely to wake from passing ships and storm waves.  Storm winds in the project vicinity commonly 

blow from a northerly direction.  The fetches to the northeast of the project site extend 2 to 3 miles.   

Per 40 CFR 230 Subpart F- Potential Effects on Human Use Characteristics, the area to be filled will not 

impact municipal or private water supply.  There are no water supply withdrawals at the fill site or 

adjacent to the project site.  Based on the assessment of sediment and water quality associated with the 

dredging and the return of dredge water to the Delaware River, the fill is unlikely to affect color, taste, 

odor chemical content and suspended particulate concentrations in a way that would reduce the fitness 

of water for consumption.  Access to the proposed fill area currently is restricted and does not support 

recreational or commercial fishing activities or recreational activities.  The aesthetics of the proposed fill 

site are unlikely to be adversely affected by the proposed discharge of fill.  The site formerly was used to 

support industrial activities and the shoreline has been armored to resist erosive forces.  The proposed 

fill site is not a park, national and historical monuments, national seashores, wilderness areas, research 

sites, and similar preserves.  

Per 40 CFR 230 Subpart H — Actions to Minimize Adverse Effects, the project design has incorporated 
measures intended to minimize adverse effects derived from the discharge of fill.  The discharge of fill 
will be confined by the proposed bulkhead.  Periodic inundation of the fill area will cease.  However, the 
fill will not impede the inundation of areas adjacent to the discharge site.  The majority (approximately 
3.3 million cubic yards) of dredged material will be deposited in an existing upland confined dredge 
facility.  To minimize the effects of consuming existing upland storage, the State of Delaware 
Department of Natural Resources and Environmental Control requested that the applicant, Diamond 
State Port Corporation, consider using some of the dredge material on the project site.  After 
consideration and following the placement of granular borrow obtained from upland sources to the 
elevation of mean high water, approximately 300,000 cubic yards of granular dredged material will be 
used to satisfy bulk fill requirements at the project site.  The granular fill material will be similar in 
texture to the existing intertidal beach.  The project envisions that the return water will be discharged to 
the Delaware River at the location of the former treated wastewater discharge for the industrial facility, 
perhaps through the same discharge diffuser.   
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The placement of the upland borrow in waters of the U.S. prior to the deposition of dredged materials is 
intended to provide a physiochemical buffer enough though it appears to be unnecessary from a water 
quality perspective.  The placement of the dredge materials behind the bulkhead and above mean high 
water should serve to minimize the periodic (tidal) movement of water through the dredge materials 
aiding in the sequestration of substances of potential concern to the aquatic environment.  Following 
the completion of filling, the area of fill will be covered with pavement that will minimize percolation of 
precipitation into the fill materials.  
 
No significant historical or cultural resources were found at the project site.  A copy of the assessment 
performed for the project was provided in the permit application package as Appendix 21 of the 
Environmental Assessment Technical Document. 
 
Per 33 CFR 320.4(r), “Consideration of mitigation will occur throughout the permit application review 
process and includes avoiding, minimizing, rectifying, reducing, or compensating for resource losses.”  
The project has been developed in consultation with the USACE and has performed the assessment and 
proceed through design to avoid impacts to significant aquatic resources and to minimize impacts that 
cannot be avoided.  At paragraph (2), “All compensatory mitigation will be for significant resource losses 
which are specifically identifiable, reasonably likely to occur, and of importance to the human or aquatic 
environment. Also, all mitigation will be directly related to the impacts of the proposal, appropriate to 
the scope and degree of those impacts, and reasonably enforceable.”  No significant losses have been 
identified or are likely to occur to human or aquatic environment as a result of the proposed charge of 
fill.  As such, no compensatory mitigation is required or should be sought by federal regulatory agencies.  
 
Attachment – Photographs of Intertidal Area 
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Photograph 1 – View of intertidal area looking downriver from “U” shaped pier near the upriver end of 
the proposed wharf, bulkhead and fill. 

 
 

 

Photograph 2 – Example of stratum B material in intertidal area. 
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Photograph 3 – Rock retaining wall and riprap in the intertidal area where fill will be placed. 
 
 

 

Photograph 4 – View of intertidal area between existing retaining wall at approximate high tide line and 
approximate low tide line looking downriver from approximate midpoint of proposed wharf, bulkhead 

and fill. 
 


