
Comment 
# Commenter Document 

Tracking  Comment Applicant Response Comment Status

A.1 USEPA A

The revised CMP indicates that the Applicant will be creating intertidal lands, wetlands, and mudflats throughout a 1.1-
acre portion of the existing park area.  However, it is unclear how the Applicant determined the aerial extent and 
location of each type of habitat proposed to be created.  EPA recommends the Applicant identify and assess 
appropriate nearby reference sites that are representative of each of the proposed habitat types.  This baseline 
information should be provided from each of the reference sites to support the appropriateness of the proposed 
design criteria and performance standards.

The Applicant identified the target reference site in the publicly noticed 
preliminary compensatory mitigation plan.  The species that have been observed 
within the reference site are consistent with the target species noted in the 
mitigation plan.  The Applicant continues to monitor the reference site to inform 
the implementation of the wetland development area. 

A.2 USEPA A

The revised CMP indicates that the intertidal habitat at the Fox Point State Park will be similar to the range of 
elevations at the impact site.  Elevations for a successful mitigation project may not necessarily match those of the 
impact site based on various site-specific factors.  Therefore, EPA recommends the elected elevations and specific 
design criteria be based on an appropriate reference site rather than the impact site to ensure success.

The reference to the impact site's similarity was intended to indicate that the 
Applicant is replacing intertidal habitat with constructed intertidal habitat in 
close proximity to the impact area, establishing the in-kind mitigation.  The 
design elevations within the wetland mitigation will be finalized to match the 
reference site's tidal range. 

A.3 USEPA A

The revised CMP states that the ecological performance standards will verify that the in-kind habitat area is 
constructed and that native vegetation is established.  However, the performance standards lack sufficient detail to 
determine project success.  EPA recommends using baseline information from reference sites to develop robust 
ecological performance standards and defining measurable criteria to determine success.  Additionally, for each 
success criterion there should be a monitoring protocol/requirement that is designed to verify that the criterion has 
been achieved or progress is being made toward success.

The Applicant provided details for the reference site in the October 2021 
submission and will incorporate performance standards in the final plan based 
on conditions at the reference site. 

A.4 USEPA A

EPA recommends the Applicant explain why 60% native vegetation survivability and <10% invasive species were 
selected as benchmarks for success.  Generally, EPA recommends that invasive species be treated to <5%, unless the 
Applicant can provide enough supporting information to indicate otherwise is appropriate.

The target survivability and invasive performance criteria is based on the 
reference "Cole, C. A. and D. Shafer. 2002. Section 404 wetland mitigation and 
permit success criteria in Pennsylvania, USA, 1986-1999. Environmental 
Management 30:508-515." 

A.5 USEPA A

The Applicant indicates that the Fox Point State Park wetland enhancement area is under an existing environmental 
covenant that restricts most earth work disturbing activities without written approval of Delaware DNREC.  EPA 
recommends the Applicant provide a copy of this covenant to the agencies for review to ensure that the activities 
prohibited are in line with standard mitigation bank requirements.  EPA also recommends that additional conditions 
to the covenant be considered to prohibit any earth work to the mitigation area to avoid detrimental impacts to the 
success of the mitigation goals.

The environmental covenant on Fox Point State park requires coordination with 
DNREC before earth disturbing activities occur to assure that any substances of 
concern at the site do not generate detrimental impacts.  This existing covenant 
addresses the last sentence of USEPA's comment. The existing site conditions 
would not prevent the implementation of the mitigation project.  A draft 
additional covenant will be provided in the final mitigation plan to assure the 
long term protection of the mitigation site in line with standard mitigation bank 
requirements. 
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Requests a Public Meeting to consider this application.  A public meeting is preferred to a public hearing to allow for 
more informal exchange and dialogue.  This request is being made to (1) allow for direct public engagement, in 
particular targeting environmental justice (EJ) communities, on the impact analysis and mitigation planning and (2) 
allow for a presentation of a highly supported and highly connected mitigation option at the Claymont proposed 
Riverfront Public Park.

The Applicant has held public meetings associated with this project dating to 
2016 when it first sought public input on the draft master plan that identified a 
number of potential sites, including Edgemoor, for expansion of the Port of 
Wilmington. A public meeting was also held on March 11, 2020 at Mount 
Pleasant Elementary School in Claymont with more than 100 attendees. Meetings 
were also held with a number of community organizations.  All meetings included  
discussions about port operations, traffic, environmental issues, and economic 
benefits. Public hearings about the Edgemoor project were held by DNREC and 
the New Castle County Board of Adjustment in June and September 2020, 
respectively.  Additional detail about the extensive public input conducted as 
part of the DNREC process is available in the attached Hearing Officer's Report. 
The Riverfront Park Conceptual Plan appears to focus on recreational amenities, 
river access, and wetland restoration. While DSPC understands the Plan is 
intended to  offer only a summary overview, it appears that the wetland 
restoration would require the filling of subaqueous lands to achieve project 
goals. DSPC had initially proposed similar restoration concepts but these 
proposals were eliminated from consideration as mitigation for the Edgemoor 
project based on feedback from the consulting agencies that did not favor 
additional habitat impacts resulting from placement of fill material.  The 
preliminary mitigation plan accepted by USACE includes projects that will offset 
impacts to fishery populations of the Delaware River and tributaries by creating 
access to spawning areas for anadromous species such as American shad and 
river herring.
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Environmental Justice:  A large EJ community exists along the Delaware River from Wilmington to Claymont. The 
Environmental Justice concerns of communities that will be impacted by the port expansion must be thoroughly 
addressed. The inclusion of EJ concerns and mitigation measures augments needed environmental interventions with 
the social, economic and racial equity commitments of the Environmental Protection Agency and the Army Corp of 
Engineers.  This approach will provide an important way to identify and resolve issues of disproportionate and adverse 
impacts on environmental justice communities from the Port of Wilmington Expansion Project.

The Environmental Assessment Technical Document (EATD) prepared by the 
Applicant according to National Environmental Policy Act requirements includes 
information that suggests there will not be significant or disproportionate 
impacts to communities near the proposed Edgemoor site. The project will 
implement closure measures permitted by DNREC to meet requirements of the 
Resource Conservation Recovery Act for solid and hazardous wastes and allow 
for safe redevelopment of this former industrial site; result in the removal of 
more than 2 tons of sediment containing PCBs in the Delaware River, thereby 
reducing the amount of persistent bio accumulate toxics in the environment that 
contribute to the issuance of human health fish consumption advisories; utilize 
all electricity-powered equipment, notable cranes, and rubber-tired gantries to 
minimize local air emissions; utilize interstate highways (I-95, I-495) for routing of 
truck traffic; and buffer local communities from Port operations due to the 
existing presence of I-495 and rail lines.
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Environmental Justice:  Although direct health impacts from cumulative environmental factors are a high priority in EJ 
communities, high value is also placed on natural resources, public places, and ecological habitats and ecosystem 
services they provide.  Presentation and discussion at the public level should be provided to help the community 
understand and provide input into the environmental impact analysis and proposed mitigation projects.  The permitting 
process and public participation are pretty complex and not well understood by the community without more direct 
engagement.   Comments were provided during the DNREC public comment period on the subaqueous lands and 
coastal zone permit applications.  There was not an opportunity for public comment on the mitigation included in the 
DNREC subaqueous lands permit as there is with this public notice.  The DNREC subaqueous lands permit is under 
appeal.

Please See Response to B.2 
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Environmental Justice:  Local subject matter experts on aquatic habitats (living shorelines, freshwater mussels, 
Atlantic sturgeon, intertidal and subtidal habitats) from state universities and the Delaware Estuary Program should be 
specifically invited for a public meeting.  We would like to work together and develop an agenda for the public meeting.  
The community places high value on public access, open recreational space, healthy ecosystems, and climate 
resilience along the Delaware River, among the many important ecosystem services provided by coastal habitats.

The Applicant contacted the Partnership for the Delaware Estuary and obtained a 
concept proposal for mitigation involving the identification of potential 
freshwater mussel habitat, monitoring and planting of juvenile mussels in 
appropriate locations, and follow-up monitoring. However, the Applicant opted 
to pursue other potential mitigation projects that better mitigated impacts to the 
natural resources identified by the consulting agencies and more directly 
impacted fishery species of concern in the Delaware Estuary.  Additionally, the 
target areas identified by the Estuary Program mussel habitat were farther from 
the project site.
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Environmental Justice:  It is stated that “DNREC received a request for Section 401 Water Quality Certification from the 
permit Applicant on March 16, 2020. Since DNREC did not act on that request within a reasonable period of time (not 
to exceed one year) as required by Section 401(a) of the Clean Water Act (33 U.S.C. 1341(a)(1)), this office 
determined that the Section 401 Water Quality Certification requirement has been waived for this project.”  
Furthermore, it is stated that “the evaluation of the impact of the work described above on the public interest will 
include application of the guidelines promulgated by the Administrator, U.S. Environmental Protection Agency, under 
authority of Section 404(b) of the Clean Water Act.”  Sediments to be dredged are contaminated with PCBs and other 
contaminants which should be properly monitored during and post dredging.

USACE acted appropriately and within its authority in concluding that DNREC had 
not taken action within a reasonable period (one year) on a Section 401(a) Clean 
Water Act Water Quality Certification. The Applicant has developed a plan for 
monitoring water quality in the dredging area and at the point of discharge from 
the confined disposal facility for dredge material. DNREC carefully considered 
these water quality issues, as summarized in the attached Hearing Officer's 
Report.  Cherry Island Flats, an area of importance to a number of fish species, 
will also be monitored during dredging. The attached report by the Hearing 
Officer also included an analysis of environmental justice issues.
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Mitigation Requirements and Scaling:  The mitigation requirements do not address all the aquatic habitat impacts 
from the project, specifically impacts from shallow water dredging and impacts from shoreline hardening.  The Port of 
Wilmington Expansion project will impact rocky and sandy beach, intertidal, and shallow water habitats that provide 
important ecosystem services related to habitat, water quality, flood and erosion protection, nutrient cycling, and 
other critical services.  The Delaware River waterfront has cumulative environmental impacts experienced by 
environmental justice communities from Wilmington to Claymont.  These include impacts from landfills, dredge 
disposal areas, a water treatment plant, an energy production plant, hazardous material disposal sites which have 
contributed to releases of pollution, destruction of wetlands, living shorelines, and aquatic habitat impacts.  Fishing 
and other recreational uses of the River are restricted by contaminants from these sources.  Air and water quality 
exceed recommended health standards. Public access has largely been cut off to the river from highway and railroad 
infrastructure.  These cumulative impacts have prevented the community from benefitting from the services provided 
by the most prominent natural resource of the region and state, the Delaware River and Estuary.

The Applicant has developed a Preliminary Compensatory Mitigation Plan to 
address impacts to aquatic species and habitat as required by USACE; USACE has 
concluded that the preliminary Compensatory Mitigation Plan provides 
acceptable credits according to the CENAP proscribed process.  The Applicant is 
currently preparing a final plan based on regulatory comments received and the 
comments from the public notice. DSPC has also prepared a mitigation plan for 
the Delaware Department of Natural Resources and Environmental Control. The 
state mitigation plan includes eDNA monitoring to improve fishery data and 
management, wetland restoration at Fox Point State Park (FPSP), and additional 
enhancements to recreational amenities at FPSP that will enhance access to the 
Delaware River. Recreational enhancements to an existing publicly-owned area is 
acceptable mitigation for the State of Delaware but does not meet the 
requirements for federal mitigation projects.  While historically public access to 
the river has been reduced by highway and railroad infrastructure,  the actions 
proposed in this application will increase public access. 
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Mitigation Requirements and Scaling:  In addition, the nexus and scaling between impacts from the now required 
mitigation for losses of 5.5 acres of intertidal habitat, 12 acres of shading, and the proposed mitigation raises 
questions and concerns.   Generally, all restoration projects should have restoration criteria and monitoring 
requirements included.  Research studies not directly linked to a restoration project are not preferred mitigation 
components and do not directly compensate the public.  Tidal wetland restoration at Fox Point and fish passage on 
the Brandywine are supported mitigation projects.  The 1:1 scaling of upstream habitat over dam #2 to the impacted 
habitat is not supported.  More specific detail and discussion on these comments will be provided at the requested 
public meeting, or if necessary, a hearing.  Restoration of fish habitat and passage should also be evaluated at 
Naaman’s Creek as part of the proposed Claymont Riverfront Public Park.

Additional details on the tidal wetland restoration at Fox Point State Park and 
fish passage on the Brandywine Creek will be included in the Final Compensatory 
Mitigation Plan.
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Mitigation Requirements and Scaling:  The proposed Claymont Riverfront Public Park is based on a report prepared 
by the University of Delaware Coastal Resilience Design Studio (CRDS). The non-profit Claymont Renaissance 
Development Corporation (CRDC) engaged Dr. Jules Bruck and her summer 2021 CRDS students to evaluate and 
recommend ideas for how to best develop “Claymont Riverfront Public Park” (a working title for the new park).   The 
attached CRDS report: 

•	Presents many creative, practical, and helpful design ideas. 
•	Builds upon Claymont history and recent planning workshops.
•	Is inclusive of environmental justice communities 
•	Incorporates Delaware and East Coast Greenway trail plans. 
•	Proposes to protect the Delaware River coastline, restore wetlands, create wildlife habitats, and offer ecological 
education opportunities. 
•	Suggests entertainment and recreation ideas desired by and attractive to Delaware and New Castle County residents 
and visitors.  The Delaware River shoreline and associated ecological restoration components of the Park have many 
similarities with the current habitats that will be impacted by the Port Expansion.  These include rocky intertidal and 
sand beaches and shallow water and intertidal vegetated and non-vegetated habitats.  These habitats have 
cumulatively impacted the Delaware River especially from Wilmington to Claymont and this location , the former Citi 
Steel site, is critical for the community.  

Please see responses  B6
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Mitigation Requirements and Scaling:  The Claymont Riverfront Public Park would provide substantial “in place and in 
kind” mitigation benefits from impacts from the Port expansion.  This proposed mitigation plan does not include an 
evaluation of the Claymont Riverfront Public Park. The ACOE permit is closely tied to DNREC subaqueous lands and 
coastal zone permitting which is currently under appeal.  

Please see Response B6
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Mitigation Requirements and Scaling:  The draft mitigation provides for partial restoration at Fox Point State Park 
(wetlands) and Park design components on the Delaware River adjacent to the Port expansion.  Direct pedestrian 
access to Fox Point Park via trails (bike, greenway, walking) is nonexistent or severely limited by infrastructure 
constraints.  Claymont Park provides this unique opportunity for pedestrian access to the River by the public and is 
connected to the East Coast Greenway.  The project has great public support and is integrated with larger community 
redevelopment efforts like WILMAPCO’s Master Plan and regional transportation projects. The Claymont Riverfront 
Public Park will also attract out of state users and provide significant economic and social benefits for Delaware.

Please see response B6
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In conclusion, we respectfully hope you grant our request for a public meeting or public hearing, if necessary, to 
engage with the public and specifically EJ communities who have been impacted by cumulative impacts and/or will be 
impacted by the Port Expansion.  We also request that the ACOE add the Claymont Riverfront Public Park to the 
mitigation plan.  On the ground restoration at Claymont, Fox Point, and the Brandywine River as conceptually 
described is a better mitigation package than the plan submitted for public comment.  

Please see Response B6
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PhilaPort notes that with respect to the November 10, 2021 Public Notice 2019-00278-86, the attached revised 
drawings contain Edgemoor Revised Permit Drawing entitled “Permit Plan, On-Site Confined Disposal Facility,” sheet 
17 of 17, Revised June 2021. It is difficult for the public, including PhilaPort to discern exactly what the Applicant, 
Diamond State Port Corporation (“DSPC”) is attempting to submit, or what the implications of this submission are 
supposed to be.  In short, the Applicant concedes that the annual maintenance dredging for the Edgemoor Expansion 
raises significant questions regarding the sufficiency of storage and disposal facilities to handle the large annual 
burden. One would have expected a robust analysis of the existing capacities or potential future disposal capacities 
specific to the maintenance dredging so that the public could discern the burden associated with construction 
dredging from the separate burden of maintenance dredging.

Since June 2020, before initial public notice for the project, the Applicant has 
proposed to utilize an onsite CDF to promote the beneficial reuse of material.  
Delaware DNREC requested that the Applicant update the project drawings such 
that the State of Delaware Permit summarize the various submissions provided 
over the 17 month regulatory review process and include the permit drawings.  
The use of an onsite CDF to promote beneficial reuse of the construction dredge 
material is not a concession by the Applicant related to annual maintenance 
dredging.   

C.2

Stradley Ronon 
Stevens & 

Young, LLP for 
Philadelphia 

Port Authority

C

Further an on-site Confined Disposal Facility (“CDF”) suddenly emerges into the project, a feature that has not before 
been seen by the public, and for which there is no meaningful detail regarding design, capacity, construction 
materials, or any other potential changes to the facility’s overall design. A CDF is an engineered feature that requires 
detailed planning approvals, environmental reviews, and regulatory approvals. PhilaPort asserts that the ACOE should 
be examining all aspects of this new CDF, and that the proposal for an on-site CDF raises significant and substantive 
environmental issues that should be the subject of a separate, detailed public notice.

The Applicant has provided numerous details related to the onsite CDF 
throughout the regulatory process. The use of an onsite CDF to support the 
beneficial reuse was driven by the State of Delaware's initial review of the 
Sediment and Water Quality Assessment Report included as an appendix to the 
Environmental Assessment Technical Document. The CDF and details have been 
included in the technical submittals and reviews performed since 2020.  Based on 
previous public comments, these documents have been reviewed by the 
commenter and their consultants.  
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If indeed the ACOE is considering the establishment of a new CDF at the Edgemoor Expansion, the single drawing 
provided gives no indication of how the Applicant would purport to comply with rigorous design standards and 
processes set forth in ACOE Publication EM 1110-2-5025, Dredging and Dredged Material Management, July 31, 2015.

The commenter misstates both the substance of the Applicant's submissions 
related to the onsite CDF and the design standards and processes outlined in EM 
110-2-5025.  Only a portion of EM 110-2-5025 applies to an onsite beneficial 
reuse project for a single dredge event, and that relevant portion was 
substantially addressed through the Section 217 environmental reports 
submitted by the Applicant. These environmental reports considered each of the 
disposal options including onsite disposal.  
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In conclusion, the Public Notice gives an indication that the Army Corps is contemplating some form of summary 
approval process for maintenance dredging and the establishment of a new CDF at the Edgemoor Expansion. These 
are broad and significant modifications to a pending Application, and the Applicant’s attempts at modifying the 
Application do nothing to inform the public, or the Army Corps, of the details surrounding the new on-site CDF and 
the expansive maintenance dredging operation to be conducted at the site annually. The Army Corps should require 
the Applicant to substantially modify its Application to provide comprehensive details concerning the frequency of 
maintenance dredging, the anticipated quantities of material, how the CDF will be designed, as well as a 
comprehensive evaluation of the maintenance dredging on the environmental receptors that were deemed non-
impacted because the Applicant was going to use sedimentation fans. That is to say, a new Environmental Assessment 
is required, together with a revised Biological Assessment and Essential Fish Habitat Assessment. The Revised 
Application should then be subject to a new Public Notice with respect to the modifications.

The commenter is mischaracterizing the previous and current public notices and 
the extent of the beneficial reuse program.  The Applicant has long established its 
intention to utilize excess capacity existing in confined disposal areas near the 
project site through a WRDA Section 217 application.  The Applicant noted this 
intention in the original public notice and there have not been substantial 
modifications to that plan.  One of requirements of the WRDA Section 217 
application process is that the action must be acceptable according to the 
relevant regulations.  Further, the Applicant decided to remove the sediment fans 
in response to concerns raised by numerous commenters and stakeholders 
including the ongoing Endangered Species and Essential Fish Habitat 
consultations with federal agencies undertaken by the Applicant.  
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Because of the confused nature of this Public Notice with respect to the sedimentation fans and the new CDF, 
PhilaPort requests a public hearing because it is necessary to afford the Applicant an opportunity to put these 
proposals in context, and to afford the public the opportunity to provide comments on the new CDF with respect to its 
design and potential environmental implications that go beyond a vague drawing.

The details related to the beneficial reuse through an onsite CDF were included in 
the original public notice, and substantial regulatory input has occurred through 
the review process.   The Applicant disagrees with the representation that 
insufficient context has been provided regarding the beneficial reuse through an 
onsite CDF. The sediment fans were removed from consideration based on 
feedback of numerous agencies and commenters who previously objected to the 
use of sediment fans. 
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The Impacts of the Massive Amount of Maintenance Dredging Associated with the Project, particularly after Removing 
the Proposed Sedimentation Fans, have not been Adequately Studied or Addressed, nor has Public Comment been 
sought on this Aspect of the Project.

This project does not include "massive amounts of maintenance dredging." Even 
after removal of the sediment fans, according to studies performed, the currently 
projected maintenance volume is approximately 50% less than the estimates 
provided by the Applicant in the initial project applications.  These sedimentation 
studies have been reviewed by the regulatory agencies, and updated based on 
agency feedback.    
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The Supplemental Notice does not provide adequate information regarding the significant change to the Project’s 
design of removing the sedimentation fans.  Accordingly, the Army Corps must issue a
supplemental public notice disclosing the following details regarding the proposed Project and
soliciting public comment regarding the same:

>The estimated amount of anticipated annual maintenance dredging without the
proposed sedimentation fans;
> A detailed plan and schedule for how the annual maintenance dredging will be
conducted on an annual basis;
 >A detailed description of where the maintenance dredged material will be
disposed and how;
 >A detailed description of who will be responsible for handling and paying for the
maintenance dredging, and for what portion of the proposed Project;
>What measures, if any, the Applicant proposes to reduce maintenance dredging
without the use of sedimentation fans; and especially
 >A description of the anticipated impacts of the proposed maintenance dredging
operation on the public interest and surrounding environment, including impacts
to navigation.

Please see response to C.5
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The Supplemental Notice should have explicitly sought public comment regarding the removal of the fans and the 
corresponding increase in anticipated maintenance dredging.  In addition to failing to adequately disclose details 
regarding the removal of the sedimentation fans from the Project’s design, the Supplemental Notice did not expressly 
seek comment from the public regarding this significant design change. Rather, the Supplemental Notice states that its 
“purpose” “is to solicit comments and recommendations from the public concerning the proposed draft compensatory 
mitigation plan.” Supplemental Notice at 1; id. at 4 (“Comments on the proposed draft compensatory mitigation plan 
should be submitted, in writing, within 30 days…”). As a result, the Army Corps needlessly chilled public comment
regarding this significant design change to the Project.

The Applicant withdrew the sediment fans from the application as a result of 
comments from resource protection agencies and the consultants retained by 
commenters in response to the original public notice. For example, as explained 
in the Hearing Officer's decision in the DNREC process, the Division of Fish and 
Wildlife raised concerns with the sediment fans potential adverse impact on 
aquatic habitat.  The Hearing Officer's Report is attached. Similarly, the National 
Oceanic and Atmospheric Administration (NOAA) raised concerns with the 
sediment fans. The currently anticipated maintenance volumes remain below the 
volume presented in the original public notice, therefore, the maintenance 
dredging volume does not represent a project change, and the public has had 
ample opportunity to comment on the project as currently proposed.  
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The Application for the Project is now incomplete and must be updated to
reflect the removal of the fans and the corresponding increase in anticipated maintenance
dredging.  An Applicant for a Section 10/404 permit must complete the Army Corps’ standard
application form and provide a “complete description of the proposed activity” in its application,
including “[a]ll activities which the Applicant plans to undertake which are reasonably related to
the same project,” such as subsequent maintenance dredging for a dredging project. 33 C.F.R.
§§ 325.1(c), (d)(1)-(2). Applications for activities that involve dredging, maintenance or
otherwise, must include information regarding the “quantity of the material to be dredged” along
with the “site and plans for disposal of the dredged material.” 33 C.F.R. § 325.1(d)(3).

See response to D.3
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The Application does not include the requisite information concerning the Project’s
anticipated maintenance dredging, an issue that is particularly urgent now that the sedimentation
fans have been removed from the Project’s design. In the Environmental Questionnaire for
Corps of Engineers Permit Applications attached to the Applicant’s March 10, 2020 permit
application form (the “Environmental Questionnaire”), for example, the Applicant references
Sections 4.1.2.2, 4.1.5.2, and 4.2.3 of the EATD “for assessments of potential maintenance
dredging impacts.” Environmental Questionnaire at 6 (response to item G). None of these
referenced sections of the EATD describe in any detail the anticipated impacts from maintenance
dredging. Rather, these sections of the EATD make repeated reference to how the proposed use
of sedimentation fans will reduce any adverse impacts from maintenance dredging:
> EATD 4.1.2.2 (at 42). “A potential indirect impact associated with implementation of the
project is an increased demand of drying and storage facilities for sediments associated with
maintenance dredging of sediments from the berth and access channel. The project is
minimizing this potential indirect adverse impact through the installation of a system of
shoaling prevention fans….” (emphasis added)
> EATD 4.1.5.2 (at 50). “…The forecast change in currents has the potential to increase
sedimentation within the project site, which would necessitate maintenance dredging and a
corresponding increase in the demand for dredged material dewatering and storage. The use
of shoaling prevention fans is being considered for the project to reduce the frequency of
maintenance dredging and the volume of material that would be removed by maintenance
dredging.” (emphasis added)
>EATD 4.2.3 (at 66). “…[T]he use of shoaling prevention fans is also intended to reduce the
frequency of maintenance dredging (currently anticipated to occur annually).” (emphasis
added)

The Applicant has long established its intention to utilize excess capacity existing 
in confined disposal areas near the project site through a WRDA Section 217 
application.  The Applicant included this topic in the original public notice and 
the project has not since been substantially modified.  One of the requirements 
of the WRDA Section 217 application process is that the action must be 
acceptable according to the regulations. The sediment fans were removed from 
consideration because of resource protection agency comments and feedback 
from commenters responding to the original public notice.  As the currently 
anticipated maintenance volumes remain below the volume presented in the 
original public notice,  the maintenance volumes do not represent a project 
change, and the public has had the opportunity to comment on the project as 
currently proposed.  
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These examples from the Application are not unique. The Applicant appears to have ignored any
fair assessment of the anticipated impacts of maintenance dredging, and instead simply referred
to the proposed use of sedimentation fans.

See response to D.5
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Accordingly, the Army Corps cannot approve the Project until the Applicant adequately
discloses and evaluates the anticipated impacts – initial, cumulative, and long-term – of this
massive maintenance dredging operation on the public interest, including but not limited to its
impact on the environment as well as navigation and safety on the Delaware River. The
Applicant should also be directed by the Army Corps to investigate other mitigation measures or
project designs besides sedimentation fans that would reduce the need for maintenance dredging.

See response to D.5 
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The Applicant must update and verify through further study its estimate of
anticipated maintenance dredging for the Project now that the fans are not part of the
Project design. The Applicant predicted when it submitted its Application in March 2020 that
up to 500,000 cubic yards (cy) of sediment may be required to be dredged on an annual basis
(see, e.g., Environmental Questionnaire, pg. 6), though more recent estimates indicate that the
amount could be even greater. In a May 2020 Report evaluating the sedimentation rates in the
proposed project area, Moffatt & Nichol estimated that the amount of periodic maintenance
dredging for the proposed Project could be as much as 610,000 cy and might be “required at a
frequency higher than what the range of predicted annual sedimentation might suggest…” M&N
Report at 44. The Applicant must amend its Application to reflect the findings from the M&N
Report as well as conduct further studies to verify the anticipated amount of maintenance
dredging: is the anticipated amount 500,000 cy as originally estimated in the Application, is it
610,000 cy as estimated by Moffatt & Nichol in May 2020, or is it even higher now that
sedimentation fans are not part of the design? To the extent further studies have been conducted
but not disclosed to the public, they should be referenced and attached to any future public
notice. An updated and accurate estimate of the anticipated amount of maintenance dredging is
crucial now that the sedimentation fans are no longer part of the Project’s proposed design.

See Response to D.5.
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The Army Corps should apply particular scrutiny to the Applicant’s proposed maintenance dredging operations, given 
the Applicant’s anticipated application under Section 204(f) of the Water Resources Development Act of 1986 (WRDA). 
The Applicant has made no secret of its intention to later apply to the Army Corps under Section 204(f) of the WRDA 
for the Army Corps to assume the maintenance dredging for the approach channel. See EATD at 32 (“[I]f the 
Applicant’s submission…under Section 204(f)…is approved, the CDFs utilized for the maintenance dredging would be 
the responsibility of the Operations Section of the Philadelphia District of the USACE…”). Against this backdrop, the 
Applicant’s lack of apparent forthrightness concerning the impacts from the anticipated maintenance dredging for the 
Project is particularly troubling and implicates improper segmentation of future project activities. The Army Corps 
must carefully scrutinize during the Section 10/Section 404 permitting process the anticipated impacts of the 
maintenance dredging operation, particularly when the Applicant plans to request Army Corps involvement in that 
operation. See, e.g., 33 C.F.R. Part 325 App’x B(7)(b) (explaining that, where “additional portions of the project[] are 
essentially products of Federal financing, assistance, direction, regulation, or approval,” as here with the anticipated 
204(f) application, the scope of any NEPA analysis should cover those additional activities). The Applicant cannot 
improperly segment the consideration of the maintenance dredging for a future project application.

As indicated in the EATD, the Applicant intends to seek USACE approval under 
WRDA Section 204(f), which would place maintenance dredging responsibilities 
under the purview of USACE.  A dredge management plan is currently under 
review by USACE subject to Section 217(b) of WRDA. 

D.10

Manko Gold 
Katcher Fox LLP 
for Greenwich 
Terminals LLC, 

Delaware 
Avenue 

Enterprises, 
Inc. and 

Gloucester 
Terminals LLC 

(Port 
Operators)

D

If the frequency and volume of the Project’s anticipated maintenance
dredging cannot be reduced, the Army Corp must consider whether the Project’s design
and/or location are feasible and appropriate.  As part of its Section 404 and National
Environmental Policy Act (“NEPA”) reviews, the Army Corps is required to consider
alternatives to a proposed project, including the feasibility of the chosen project site and the
proposed project design. See, e.g., 40 C.F.R. Part 230, 33 C.F.R. Part 325 App’x B and 40
C.F.R. § 1502.14. Here, the sedimentation rates at the proposed project location are unique for
the Delaware River and would require an unprecedented amount of maintenance dredging for a
project of this size on the Delaware. See Ex. B (Preziosi Comments). In light of these
considerations, the Army Corps should consider whether the proposed Project in this location,
with its proposed design specifications, is feasible and appropriate, considering all of the adverse
impacts of moving forward with the Project.
Additional comments concerning the anticipated maintenance dredging operations are provided in Ex. A (Jones 
Comments) and Ex. B (Preziosi Comments) and incorporated herein by reference.

The Applicant developed and considered several alternatives to the project prior 
to selecting the proposed project as the preferred alternative.  The alternatives 
considered expansion of the port at the current location and several alternative 
sites.  The preferred alternative was selected based on the objectives of the 
expansion and the environmental impacts avoided and minimized by selection of 
the preferred alternative.

D.11

Manko Gold 
Katcher Fox LLP 
for Greenwich 
Terminals LLC, 

Delaware 
Avenue 

Enterprises, 
Inc. and 

Gloucester 
Terminals LLC 

(Port 
Operators)

D

The Army Corps’ Conclusion that the Section 401 Water Quality Certification has been Waived, and Requires No 
Further Action, is Improper.  Section 401 of the CWA is intended to provide States with an important tool to protect 
water quality within their borders in collaboration with federal agencies. Under Section 401, a federal agency like the 
Army Corps cannot issue a “permit to conduct any activity” that “may result in any discharge” into waters of the 
United States unless a Section 401 water quality certification (“certification”) is issued by the affected State, here 
Delaware, certifying that “any such discharge” will comply with the State’s water quality standards or certification is 
waived.  33 U.S.C. § 1341(a)(1).

USACE acted appropriately and within its authority in concluding that DNREC had 
not taken action within a reasonable period (one year) on a Section 401(a) Clean 
Water Act Water Quality Certification. The Applicant has developed a plan for 
monitoring water quality in the area subject to dredging and at the point of 
discharge from the confined disposal facility for dredge material. Cherry Island 
Flats, an area of importance to a number of fish species, will also be monitored 
during dredging.
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The Supplemental Notice discloses that “DNREC received a request for Section 401 Water Quality Certification from 
the permit Applicant on March 16, 2020. Since DNREC did not act on that request within a reasonable period of time 
(not to exceed one year) as required by Section 401(a) of the Clean Water Act (33 U.S.C. 1341(a)(1)), this office 
determined that the Section 401 Water Quality Certification requirement has been waived for this project.” 
Supplemental Notice at 4. This finding of waiver by the Army Corps was improper and the Applicant should be 
directed to submit a new certification request to the State of Delaware before any permit may be issued for the 
reasons described below:

See Response to D.11
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The proposed Project has undergone major modifications since March 16, 2020 that may result in additional 
discharges into navigable waters, necessitating the need for a new certification. Under 33 U.S.C. § 1341, an Applicant 
for a federal permit must provide a certification whenever the permitted “activity” “may result in [a] discharge into [] 
navigable waters.” An “increased discharge does in fact cause or, in the words of the statute, ‘result in’ a discharge 
requiring state water quality certification.” Alabama Rivers Alliance v. F.E.R.C., 325 F.3d 290, 300 (D.C. Cir. 2003).
Here, the proposed Project has undergone major changes that are likely to result in increased or additional discharges 
since the Applicant first sought certification. As noted in the Supplemental Notice, the Applicant first submitted a 
certification request to DNREC on March 16, 2020. Supplemental Notice at 4. Since then, the Applicant has altered the 
proposed Project in significant ways that are likely to result in new or increased discharges, including removing 
sedimentation fans from the Project’s design, thereby increasing the need for annual maintenance dredging, as well as 
altering the dredged disposal plans to include an on-site confined disposal facility (“CDF”). Supplemental Notice at 2. 
Dredging more than 500,000 cy of sediment on annual basis without any reduction in frequency or volume from the 
sedimentation fans is likely to result in additional discharges to navigable waters, as will creating a new dredged 
disposal location on site. See Ex. A (Jones Comments); Ex. B (Preziosi Comments). The Applicant must therefore seek a 
new certification for the Project before any permit may be issued.

The CDF was included in the original application. The sediment fans were 
withdrawn in response to concerns raised by agencies and commenters and not 
are relevant to the mitigation plan. As indicated in the EATD, the Applicant 
intends to seek USACE approval under WRDA Section 204(f), which would place 
maintenance dredging responsibilities under the purview of USACE.  A dredge 
management plan is currently under review by USACE subject to Section 217(b) 
of WRDA. Further, and following the changes cited by the commenter, DNREC's  
Secretary's Order 2021-W/CCE-0026 authorized the issuance of  Subaqueous 
Lands Permit No. SP-101/20 and Delaware Coastal Management Program – 
Federal Consistency Certification for the Port of Wilmington Edgemoor No. 
FC2020.0043, "consistent with the Record developed in this matter. Furthermore, 
the aforementioned WSLS Permit and DCMP Certification shall include all 
conditions necessary to ensure that Delaware’s environment and public health 
will be protected from harm." This language suggests that, even with the waiver 
of water quality certification, DNREC was satisfied that its permitting actions 
adequately addressed its concerns.
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The Army Corps’ suggestion that DNREC’s issuance of a Subaqueous Lands Permit is the same as a Section 401 
certification is not supported by the record. In discussing its determination that DNREC apparently waived the Section 
401 certification, the Army Corps notes in the Supplemental Notice that “the DNREC Wetlands & Subaqueous Lands 
Section did issue a Subaqueous Lands Permit on September 30, 2021, which includes both the compensatory 
mitigation proposed above and conditions for monitoring water quality parameters.” Supplemental Notice at 4. 
Notably, none of the approvals that DNREC has issued for the Project to date, including the Subaqueous Lands Permit, 
reference Section 401 of the CWA, nor do they purport to satisfy the Section 401 certification requirement.
Further, the administrative record reflects that DNREC had no apparent intention of waiving the Section 401 
certification requirement. In correspondence to the Army Corps dated May 20, 2020, DNREC Secretary Shawn Garvin 
sought a six-month extension of the certification deadline on the basis that “[t]he Diamond State Port application 
represents a major activity in the State of Delaware, and one of, if not the largest, project that has ever been reviewed 
for impacts within subaqueous lands.” Letter from Shawn Garvin to Curtis Heckelman dated May 20, 2020, attached 
hereto as Exhibit C (emphasis added). The correspondence goes on to add that “[t]he size and scope of this project are 
unlike any other seen in the State of Delaware,” and the Proposed Project “will involve numerous large magnitude 
impacts to aquatic resources” that are “well beyond the ordinary ranges of aquatic resource impacts that are typically 
permitted by the Department.” Id. DNREC therefore needed more time to consider the certification request. Against 
this backdrop, the suggestion in the Supplemental Notice that DNREC intended to forego the certification requirement 
as evidenced by the issuance of the Subaqueous Lands Permit is unfounded. It is more likely that the last minute 
design changes to the proposed Project, including the elimination of the sedimentation fans and the new on-site CDF, 
prevented DNREC from completing its review of the certification request within one year. Accordingly, the Applicant 
should be directed by the Army Corps to issue a new certification request to the State of Delaware for the as-modified 
Project design.

See response to D.13 
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It is premature for the Applicant to prepare a compensatory mitigation plan when it has not adequately evaluated the 
impacts of the Project. The Applicant cannot design a mitigation plan to compensate for the Project’s unavoidable 
adverse impacts when the Applicant has not completed a fair assessment of those impacts. See Ex. B (Preziosi 
Comments).  As detailed above, the Applicant has not sufficiently addressed in its Application the anticipated direct, 
long-term, and cumulative impacts of the proposed Project, especially the impacts of its anticipated maintenance 
dredging operations. The amount of maintenance dredging will no longer be reduced by the use of sedimentation 
fans. As noted above, the Applicant must be directed by the Army Corps to provide at least the following information: 
(i) detailed plans and schedules for its proposed maintenance dredging operations, (ii) an accurate assessment of the 
anticipated amount and frequency of maintenance dredging, (iii) a description of any measures that will be employed 
to reduce the need and frequency for maintenance dredging, and (iv) an assessment of the direct, long-term, and 
cumulative impacts of the maintenance dredging.

Logically, it follows from the Sediment and Water Quality Assessment that 
removing fine-grained sediment expected to settle in the project berth and 
access channel benefits the Delaware River ecosystem by reducing PCBs, dioxins, 
furans, and metals that have been identified with such sediments.  Further, the 
local benthic biota has been assessed and found to consist of invasive and 
pollution tolerant species.  Again, logically, if maintenance dredging impacts 
benthic species in the berth and access channel, it is likely the maintenance 
dredging would also impact the invasive and pollution tolerant species in this 
portion of the Delaware River.  The removal of invasive species would benefit the 
ecosystem.
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The Applicant’s Mitigation Plan should account for any unavoidable adverse impacts associated with annual 
maintenance dredging.  As the Port Operators’ previously commented, the “fundamental objective of compensatory 
mitigation is to offset environmental losses resulting from unavoidable impacts to waters of the United States 
authorized by [Department of the Army] permits.” See, e.g., 40 C.F.R. § 230.93(a)(1). This Project will require a massive 
amount of maintenance dredging for a project of this size along the Delaware River. See Ex. A (Jones Comments); Ex. B 
(Preziosi Comments). In contrast to most dredging projects where the primary impacts associated with the Project are 
temporary and realized during initial construction, this proposed Project will require significant maintenance dredging 
operations that will regularly and indefinitely impact the surrounding environment. To the extent that there are 
unavoidable adverse impacts associated with the regular maintenance dredging of 500,000 cy or more on an annual 
basis, which the Applicant will need to confirm, the Applicant’s Mitigation Plan should have to account for these 
impacts with additional compensatory mitigation. It is not enough for the Applicant to merely provide compensatory 
mitigation for the 13 acres lost to backfilling and shading. See Ex. B (Preziosi Comments) for additional commentary on 
this subject.

See Response to D.15
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The Applicant is not entitled to 12.57 acres of mitigation credit for the proposed creation of a fish passage on the 
Brandywine Creek. In calculating the mitigation credits for the four mitigation projects the Applicant has identified in 
its Mitigation Plan, the Applicant seeks by far the most mitigation credit (12.57 acres) for its proposed fish passage 
project on the Brandywine River. Specifically, the Applicant proposes creating a fish passage along a dam in the 
Brandywine River that is intended to allow certain species of anadromous fish to move further upriver, namely 
“American Shad, river herring and alewife.” Mitigation Plan at 30. The Applicant seeks to receive 12.57 acres of 
mitigation credit for this mitigation project on the basis that the fish passage will restore “access to approximately 12 
acres of shallow and deeper water spawning and nursery habitats on the Brandywine Creek that have been 
inaccessible to anadromous fish…” Id. at 17-18.
The Applicant is not entitled to receive 12.57 acres of mitigation credit for this proposed mitigation project because, 
assuming it is successful, the fish passage will at best restore only certain limited aquatic functions for a small number 
of affected species. In the context of removing a dam or other obstruction to restore stream function, an Applicant 
does not automatically receive credit for the entire stream area restored, as the Applicant proposes.  Rather, “the 
number of credits should reflect the difference between the amount of aquatic resource functions performed by the 
stream…prior to removal of the [obstruction]…and the amount of aquatic resource functions performed by the 
stream…after the structure is removed.”  USACE, “Determination of Compensatory Mitigation Credits for the Removal 
of Obsolete Dams and Other Structures from Rivers and Streams,” No. 18-01 (Sept. 25, 2018) (“USACE Guidance No. 
18-01”) at 5-6. 

Reestablishing access to spawning, nursey, and foraging habitat for trust species 
identified by the National Marine Fisheries Service as potentially impacted by the 
project is appropriate mitigation considering the Brandywine Creek is located 
within the same ecological system as the proposed project, and has been 
inaccessible to anadromous species for several hundred years because of the 
construction of Dam 2 and other upstream dams.  National Marine Fisheries 
Service and DNREC Division of Fish & Wildlife both favor the inclusion of Dam 2 
as mitigation for the project impacts.  Technical specifications for the 
construction of the fish passage from NMFS and USFWS are being utilized to 
achieve maximum fish passage effectiveness. Performance measures have been 
refined to measure the effectiveness of mitigation. If measures are not achieved, 
the plan identifies management measures, including adaptive and long-term 
management measures to achieve expected performance. The final 
compensatory mitigation plan identifies appropriate financial assurances.
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Assuming the proposed mitigation project is successful, the fish passage will only benefit some of the anadromous fish 
species that will be negatively impacted by the Project and will not benefit sturgeon. As noted above, the fish passage 
is intended to allow “American Shad, river herring and alewife” further upstream. Mitigation Plan at 30. By the 
Applicant’s own admission, however, the “passage of striped bass or sturgeon are not proposed to be considered” for 
this proposed mitigation project. Id. at 30 (emphasis added).  The Supplemental Notice makes clear that “the port 
expansion activities are likely to adversely affect Atlantic sturgeon,” a listed species under the Endangered Species Act. 
Supplemental Notice at 3.

The purpose of the Biological Assessment developed by DSPC pursuant to the 
Endangered Species Act and subsequent Biological Opinion produced by the 
National Marine Fisheries Service will determine whether the proposed actions 
associated with the construction of the POW expansion will jeopardize the future 
of the species -- short nose and Atlantic sturgeon, among others protected under 
ESA.  During the development of the preliminary mitigation plan National Marine 
Fisheries Service and DNREC Division of Fish & Wildlife emphasized  concern for 
potential impacts to American Shad, river herring and alewife.  In response, the 
Applicant is proposing fish passage for the Brandywine Creek to support those 
species. Cherry Island Flats, located approximately 1 mile from the proposed 
berth area, was also identified as an area of concern as it is important habitat for 
striped bass and other species. The project was designed to avoid or minimize 
adverse impact to Cherry Island Flats.  USACE is expected to require monitoring 
of Cherry Island flats to assess potential impacts from dredging.
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The Applicant has not adequately demonstrated that the creation of the fish passage will afford access to the entire 
12.57 acres. The Mitigation Plan assumes that fish species will be able to travel another 4.8 acres beyond another dam 
in the Brandywine River, which is identified in the Mitigation Plan as Dam 3. This Dam 3 will remain in place and 
insufficient studies have been performed to demonstrate that Dam 3 is not an impediment to fish movement. The 
Applicant should not receive any mitigation credit for the area beyond Dam 3 unless additional study confirms that it 
is not an impediment to fish movement.

DNREC fishery biologists observation and fish surveys indicate passage of Dam 3 
is currently being achieved by species in the river.
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The fish passage will restore only limited aquatic functions in the Brandywine Creek. The Applicant’s Mitigation Plan 
for the proposed fish passage relies on USACE Guidance No. 18-01, which governs credits for dam removal and other 
river obstructions. USACE Guidance No. 18-01 discusses how the removal of dams can in the long-term achieve 
restorative benefits to a waterbody by, for example, restoring the natural hydrology of a system, in addition to 
allowing fish passage upstream. Here, in contrast, the contemplated benefits of the proposed project are more limited 
in the respect that the fish passage will largely restore access for only certain fish species without accruing the larger, 
long-term restorative benefits typically associated with dam removal.

The fish passage project has been developed in coordination with state and 
federal resource protection agencies guidance, input, and comment.  The 
agencies clearly support the proposed mitigation plan and believe that it 
adequately compensates for the potential impacts identified as possibly arising 
from the project. 
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Accordingly, the Applicant cannot justifiably claim the entire 12.57 acres of the “restored" section of the Brandywine 
River as mitigation credit. Any credit awarded for this proposed mitigation activity should be reduced and the 
Applicant should be directed to identify additional compensation.

See response to D.20
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The monitoring and sampling programs that the Applicant has proposed are not entitled to any mitigation credit.  As 
noted above, under 33 C.F.R. § 332.2, a mitigation “credit” represents “the accrual or attainment of aquatic functions 
at a compensatory mitigation site.” Here, the Applicant appears to seek special consideration from the Army Corps for 
proposing to provide funding for two fish studies: fisheries sampling in the Brandywine Creek and an eDNA monitoring 
program for sturgeon in the Delaware River. None of these projects will attain or restore aquatic functions, a 
prerequisite to obtaining mitigation credit. See 33 C.F.R. § 332.2. Further, these studies are untethered to the Project 
and its anticipated impacts.  See Ex. B (Preziosi Comments). The eDNA monitoring program is not focused on providing 
information about this specific Project’s impact on sturgeon or other aquatic life. Moreover, if impacts from the 
Project are detected by the eDNA monitoring program, there are no conditions imposed requiring that any action be 
taken by the Applicant. Likewise, the fisheries sampling in the Brandywine Creek will take place in a separate 
waterbody, far from the Project’s footprint.  The Brandywine Creek sampling is intended to support data about 
American Shad, which as noted above, is just one of several fish species that will be negatively impacted by the 
proposed Project.  Accordingly, the Army Corps cannot afford any bonus credit to the Applicant for its willingness to 
provide funding towards these two fish studies.

The Applicant is not seeking any special consideration for proposing to fund 
fishery studies. DNREC, which proposed the eDNA program to collect additional 
data on fishery species that could benefit fish populations, is proposing to 
conduct monitoring before, during, and after project construction. This 
information will assist in assessing potential impacts from the project but will 
also provide enhanced data for general fisheries management. It would be 
inappropriate to impose conditions on the Applicant based on hypothetical 
impacts, given the multitude of variables that could impact fisheries.
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The Preliminary Plan should be rejected. The Plan is deficient because it offers mitigation only for a portion of the 
impacts caused by the proposed Project, and almost all of the mitigation is too unrelated and disconnected to the 
harm being caused in the Delaware River. The out-of-kind mitigation also includes a project, the Brandywine Creek 
Dam 2 Fish Passage, which is not fully developed, may not work, and should not receive the level of mitigation credits 
that is suggested by the Preliminary Plan. The Preliminary Plan also fails to meet USACE requirements such as 
providing appropriate financial assurances. Overall, the Plan appears to have received a rush review and far less 
scrutiny than is typically applied by USACE.

See Response to D.17
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Any approval or acceptance of the Preliminary Plan by USACE is premature.  The Plan is identified as a Preliminary 
Plan, and clearly indicates that many aspects of the compensatory mitigation that is being proposed have not been 
evaluated and require significant additional work to determine if the proposed compensatory mitigation is feasible or 
practicable. Yet, the Public Notice appears to indicate that USACE has already concluded that the plan is acceptable. It 
is inappropriate, and arbitrary and capricious, for USACE to accept, or indicate acceptance of, a plan that is incomplete

USACE has determined that the method of compensation is acceptable but a final 
compensatory mitigation plan must be submitted and approved. 
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The Preliminary Plan, and USACE’s notice, are defective because they do not identify how or when a final plan will be 
developed or issued for public notice and comment. Page 1 of the Public Notice states that it is for the purpose of 
soliciting comments and recommendations from the public concerning the Preliminary Plan. However, on page 2, the 
Public Notice indicates that the USACE, along with other agencies, has already determined that the proposed 
compensatory mitigation is sufficient. Which is it? If USACE has already found these projects to be sufficient, before 
seeking and considering public input, then such action is arbitrary and capricious and renders public input 
meaningless. If USACE is legitimately seeking public input, then it should have reserved judgment until it could receive, 
review and respond to public comment.

The initial public notice for the project did not include requirements for 
compensatory mitigation or any proposed plan. The issuance of a public notice 
seeking comments on the proposed draft plan is an appropriate time to seek 
public comment prior to the completion of the final mitigation plan.  
Furthermore, comments received by agencies and other recurring commenters 
encouraged Applicant to submit compensatory mitigation.
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The same is true with respect to the National Marine Fisheries Service (“NMFS”), as the same statement on page 2 
indicates that NMFS has deemed the compensatory mitigation sufficient, despite the fact that pages 3-4 of the Public 
Notice state that a Biological Assessment had just been sent to NFMS on October 25, 2021, that Essential Fish Habitat 
will be affected by the project, and that USACE is in continuing consultation with NMFS. Accordingly, on this basis, the 
Public Notice should be withdrawn, clarified and reissued.

The endangered species consultation includes the submission of the Biological 
Assessment and is intended to assess the impacts of the construction proposed 
and mitigation projects. Accordingly, completing an ESA review before a 
preliminary assessment of potential mitigation is not practical.  The Applicant 
understands that any preliminary agreement of the proposed mitigation projects 
remain preliminary until the final mitigation plan is approved, the project is 
constructed, and the performance standards are achieved. 
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Approval of the Preliminary Plan is inappropriate because the Preliminary Plan leaves many key issues associated with 
the proposed mitigation to be resolved later. In fact, it is unclear that the Plan can actually be implemented. By way of 
example, Section 8.2 of the Preliminary Plan, regarding the Brandywine Dam No 2 Site, the project which provides the 
bulk of the compensatory mitigation credits, states that nearby sanitary sewers will need to be assessed and relocated 
or reinforced. There is no indication that this issue has been discussed with the relevant sewer authority, or that 
relocation or reinforcement of the affected sanitary sewer lines will be both authorized and be technically feasible. 
The same Section 8.2 indicates that an evaluation of potential impacts from the project on northern long-eared bats 
and bog turtles has not yet been done. Similarly, a cultural resources assessment for the Brandywine project has not 
yet been completed. Overall, there are too many unknowns associated with the Brandywine project for it to be 
approved as a mitigation project. No contingency is provided in the Preliminary Plan should the Brandywine project 
prove to be impracticable.

Ex. B includes a letter from the Mayor of the City of Wilmington that references 
discussions with the Department of Public Works for the City of Wilmington 
which is the major relevant utility authority. Further, assessments are underway 
to identify specific measures that may be required for relocation and/or 
reinforcement of utility lines. A Memorandum of Understanding with the 
appropriate utilities is being prepared for the final compensatory mitigation plan. 
An evaluation of long eared bats and bog turtles and required follow-up actions 
will be identified and/or completed prior to submission of the final 
compensatory mitigation plan. A cultural resources assessment for Brandywine 
Dam 2, the upper dam, and other upriver dams is currently being completed and 
consultations with DESHPO and USACE are underway.
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USACE is obligated to conduct a rigorous and complete evaluation on the need for compensatory mitigation (see 
Compensatory Mitigation for Losses of Aquatic Resources at 33 CFR Part 322 and 40 CFR Part 230). At this point in 
time, the record does not demonstrate that this has occurred, and reflects an absence of the typical, and required, 
strict scrutiny review of a proposed compensatory mitigation plan. See Exhibit A at p. 4.

In addition to the written comments from the various federal agencies about the 
draft mitigation plan, there have been numerous meetings to discuss the 
development of a draft mitigation plan. Those discussions are expected to 
continue with technical experts as the final mitigation plan is developed. The 
commenter's suggestion that scrutiny of the process has been inadequate is 
incorrect. Numerous stakeholders have exercised scrutiny throughout the 
process and this scrutiny will be reflected in the final mitigation plan.  USACE has 
engaged subject matter experts within the federal and state governments to 
assure that the compensatory mitigation adequately addresses the identified 
potential adverse impacts of the project and are likely to be successful. 
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The Preliminary Plan does not adequately identify the full extent of affected area of the Delaware River.
The Plan is inadequate because it undercounts the impact to both human uses of the Delaware River and aquatic 
resources by looking only at the acreage that will be directly used up by the construction of the DSPC Project. The Plan 
ignores that there will be recurring major impacts to a significant stretch of the river from annual maintenance 
dredging. As explained in the attached Preziosi Memorandum, at Exhibit A, comprehensive evaluation of the total 
impacts of the maintenance dredging, not only the 12 acres impacted by filling and shading, is critical to determining 
appropriate mitigation, yet is currently absent from the Plan. Also absent is the holistic evaluation of the Project’s 
impact on the value of habitat, and the proper mitigation for such.

Removal of the sediment fans from consideration was based on regulatory 
comments and feedback from commenters in response to the original public 
notice. As the currently anticipated maintenance volumes remain below the 
volume presented in the original public notice,  the removal of the fans does not 
represent a project change, and the public has had the opportunity to comment 
on the project as it is currently proposed.  

E.8

Eckert Seamans 
Cherin& 

Mellott, LLC for 
Walter F. 

Curran

E

Specifically, the Public Notice states that the sedimentation fans that were a component of the original proposal for 
the DSPC Project have been eliminated from the project. However, neither the Public Notice nor the Preliminary Plan 
contain any information on the extent of maintenance dredging that will be required in the absence of the 
sedimentation fans. This is a material omission from the Preliminary Plan, and likely from DSPC’s permit application as 
a whole.

Please See response to E.7
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This extensive annual maintenance dredging will occupy significant portions of the Delaware River for extended 
periods of time. A large dredge, associated tender vessels, and piping to a disposal facility all require exclusive use of 
the areas of the river they occupy and a reasonable safety radius. The extra use would result in excluding other users 
of the river from these areas and pose significant hindrance and hazard to public vessels transiting near the area. 
Dredging causes increased turbidity and the potential for resuspension of contamination associated with any 
sediment that is resuspended (see USACE Engineering Manual 1110-2-5025, Dredging and Dredged Material 
Management, 2015). Degraded water quality increases both ecological and public harm to the waterway that has not 
been adequately evaluated and would clearly limit or prevent recreational use of affected segments of the river during 
such dredging activity. See the attached supporting Jones Memorandum, Exhibit B, for a comprehensive discussion of 
the scale of dredging that will be required, and of the dredging impacts on public use of the River.

Water quality impacts associated with dredging have been adequately addressed 
in the Water and Sediment Quality Assessment included as an appendix to the 
Environmental Assessment Technical Document.  Maintenance dredging has 
always been an aspect of the project.
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Even though the Preliminary Plan recognizes that the affected area of the Delaware River “include[s] essential habitat 
for recreationally/commercially valuable species and critical habitat for endangered species” (see Plant at p. 31), the 
Preliminary Plan does not include any compensatory mitigation for the loss of use of the Delaware River by the public 
or the impact on water quality, aquatic life and the environment from recurrent major annual maintenance dredging 
projects. USACE recognizes the importance of addressing temporal loss of aquatic resources in other contexts, such as 
where the loss of aquatic resources occurs before the compensatory mitigation is performed. USACE should not ignore 
the time period of loss that will occur during maintenance dredging just because the maintenance dredging is not 
occurring year round. The Preliminary Plan should provide mitigation for the periodic loss of a large additional section 
of the Delaware River beyond the 12 acres that are addressed in the Plan.

Other than impacts associated with shading and filling, neither initial dredging or 
maintenance dredging has been identified as having an adverse impact on 
aquatic resources, provided that the time of year restrictions are observed.  The 
federal and state agencies responsible for guarding aquatic resources have been 
consulted by the Applicant and USACE throughout the development of the 
Preliminary Plan and the Preliminary Plan reflects the input of those agencies. 
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It is recognized that some temporary loss of use is inherent in any use of the River, and that there are a myriad of such 
circumstances where the loss of use can appropriately be deemed de minimis or routine such that no compensatory 
mitigation is required. Dredging, or other activities, with lesser impacts, affecting shorter portions of a river, and/or for 
shorter periods of time, may occur without material impacts to use of a river by humans or aquatic species. But, here, 
the extent of anticipated dredging appears to be an outlier in terms of the extent of impact on the River. Further, the 
ad hoc assumption that maintenance dredging can occur without impact if certain critical life-stage periods (e.g., 
spawning months) are avoided ignores the stark reality that many species, including Atlantic sturgeon, have life stages 
across the entire year at Edgemoor. See the attached supporting Preziosi Memorandum, Exhibit A, for a 
comprehensive discussion of the year-round presence of sturgeon at Edgemoor.

See response to E.10.  Additionally, NMFS is reviewing the Biological Assessment 
that addresses potential impacts to endangered and threatened species, 
including Atlantic and shortnose sturgeon.  The findings of NMFS will be 
summarized in a Biological Opinion for additional consideration by USACE before 
USACE makes permitting decisions.
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In all, the Preliminary Plan is lacking because it does not include any quantification of the seemingly very significant 
occupation of, and impacts to, the Delaware River from the apparently significant amount of annual maintenance 
dredging that will be required. As a result, neither DSPC nor USACE can claim that there has been a reasoned or 
thorough analysis of the impact of maintenance dredging or the extent of compensatory mitigation that is appropriate 
as a result. Based on the apparent size, scope and duration of the maintenance dredging that will be required for the 
DSPC Project, compensatory mitigation should be provided for the maintenance dredging aspect of the DSPC Project.

As indicated in the EATD, the Applicant intends to seek USACE approval under 
WRDA Section 204(f), which would place maintenance dredging responsibilities 
under the purview of USACE.  A dredge management plan is currently under 
review by USACE subject to Section 217(b) of WRDA.
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The Compensatory Mitigation proposed is not sufficiently related to the Delaware River itself, where the harm is 
being created by the DSPC Project
The Preliminary Plan discounts too quickly the use of in-kind compensatory mitigation that will actually benefit the 
Delaware River. In-kind mitigation is preferred over out-of-kind mitigation. 33 C.F.R. § 332.3(e). The Preliminary Plan 
contains essentially no information about the nature and extent of efforts utilized by DSPC to identify potential in-kind 
mitigation projects. DSPC should explain why it was unable to identify and propose in-kind mitigation beyond the one 
(1) acre project at Fox Point State Park. In fact, it is very surprising that between USACE, US EPA, NPS, NMFS, USFW, 
DRBC and DNREC, none of the agencies were able to identify potential in-kind mitigation projects. It is therefore 
questionable whether DSPC went to sufficient effort to solicit concepts for in-kind mitigation projects. And, as noted in 
the Preziosi Memorandum, evidence suggests that mitigation planning has occurred on an extremely compressed 
schedule, which again brings adequate agency review into question.

The Applicant and federal and state regulatory and resource agencies searched 
the Delaware River near the project for opportunities to develop in-kind 
mitigation through the removal of existing shading structures and fills.  No shade 
removal opportunities were identified and the only sensible fill removal 
identified was the approximately 1 acre area at the upriver end of Fox Point State 
Park.  Since anadromous fish such as striped bass, shad, and herring were the 
aquatic resources identified as potentially impacted by the shading and filling 
associated with project construction, it was appropriate to look for opportunities 
to improve those fish stocks. The passage beyond Dam 2 in the Brandywine 
Creek, a large tributary to the Delaware River and part of the Delaware River 
watershed ecosystem was identified as the best opportunity to improve fish 
stocks.  Furthermore, this mitigation initiative has received broad approval from 
environmental advocates, including from Brandywine Shad 2020.
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Of the potential mitigation projects mentioned, the project to preserve Christina River Subaqueous Lands appears to 
be have been dismissed without appropriate consideration. Unlike the Pigeon Point Living Shoreline and Habitat 
Restoration and the Bay West Pier Removal potential projects, no negative concerns were identified regarding the in-
kind mitigation preservation project for Christina River described in Section 3.2.3. Given the brief description in the 
Preliminary Plan, it is unclear whether the Christina River Subaqueous Lands project would actually merit selection, 
and this comment is primarily directed at the fact that this potential project was overlooked in favor of questionable 
out-of-kind projects without any explanation of the reasons why.

The preservation of Christina River Subaqueous Lands did not meet the criteria 
used by USACE for crediting compensation.
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In addition to the above, it is especially surprising that no mitigation projects were identified that have the purpose of 
benefitting Atlantic sturgeon, an endangered species with critical habitat that will be directly affected by the DSPC 
Project. Perhaps DSPC did not want to include in the Preliminary Plan a reminder that the DSPC Project will impact an 
endangered species, but the omission of any compensatory mitigation to benefit an endangered species that will be 
impacted by the Project is a troubling and significant oversight. USACE should require the Preliminary Plan be revised 
so as to incorporate benefits for Atlantic sturgeon, or at least to identify with specificity why projects to help Atlantic 
sturgeon are not included.

The intertidal filling and the shading of shallow water habitat has not been 
identified as a potential to impact the endangered species.  It was identified as a 
potential impact to other anadromous fish such as striped bass, shad, and 
herring.  As such, the mitigation projects sought to improve opportunities for a 
portion of those species. 
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The Brandywine Dam No. 2. Project should not be approved as currently proposed
The Brandywine Dam No. 2 project, involving the construction of a fishway to provide access for anadromous fish to 
water upstream of the dam is an experimental project that should not be approved as compensatory mitigation 
and/or should not be approved at the 1:1 ratio proposed by the Preliminary Plan. Compensatory mitigation must be 
sufficient to replace lost aquatic resource functions. 33 C.F.R. § 332.3(f)(1). The Brandywine Dam No. 2 project is too 
speculative to sufficiently replace aquatic resources that will be lost to the DSPC Project, and fails to create an explicit 
nexus between the project and affected species, specifically with respect to Atlantic sturgeon.

The Brandywine Dam 2 project is not speculative.  The project builds on years of 
effort by a non-profit group to restore the natural fish species to the Brandywine.  
Multiple studies have identified Dam 2 as a key element of the larger effort to 
reestablish anadromous fish migrations in the Brandywine.  The targeted fish 
species have been observed immediately downstream of Dam 2 by DNREC 
fisheries experts, following the breaching of Dam 1.  The demonstrated results of 
the recent construction efforts downstream of Dam 2 are not purely speculative.  
As conceived, the passage design for this project builds on the collective 
experience of US Fish & Wildlife and National Marine Fisheries Service successes 
at other locations.  The experts within those agencies are actively consulting with 
the Applicant's design team to assure that sound design criteria are applied to 
achieve successful passage of Dam 2.
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Initially, it is noteworthy that there is no guarantee that anadromous fish will use the fishway and populate the 
upstream waters. This is, at best, a test project. The Preliminary Plan indicates that historically fishways were 
constructed at several Brandywine dams, including Dam No. 2, and that their effectiveness was not fully documented 
and that they have fallen into disrepair. (See section 7.2). This is fair warning the proposed fishway project may not be 
successful and/or may only achieve very temporary success. The discussion in the Preliminary Plan of the White Clay 
Creek Dam #1 removal (section 3.3.4) serves as another example that removal of an obstruction such as a dam, may 
not have the intended results of facilitating use of upstream waters by relevant fish species.

All mitigation projects include a risk that the performance standards may not be 
achieved and that adaptive management or additional consideration may be 
required.  The presence of the anadromous fish at the base of proposed fish way 
within  24 months of the removal of Dam  1 indicates the population to support 
the project is present.  The full width rock ramp for fish passage has little 
similarity to the 4 foot wide fish ladders that were historically used, and a full 
width rock ramps provides superior resilience and requires less maintenance. 
Further, the former fish ladder was installed when Dam 1 was intact and no 
anadromous fish had access to the Dam 2 fish ladder.
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The Brandywine Dam No. 2 project is questionable due to the amount of work that remains to be done to determine if 
this project is even feasible. This includes the need to relocate or reinforce utilities, to conduct endangered and 
threatened species review, to evaluate culture resources, to conduct additional environmental assessment, to design 
and model the conceptual fishway, and to obtain necessary permitting for the fishway. See Preliminary Plan at Section 
8.2. Further, the presence of a combined sewer overflow structure in the project area means that water quality may 
not be sufficient to support the contemplated use of the area. It is possible that any one of these issues, and the 
further efforts that are needed, may lead to the conclusion that the project is not feasible

No project is feasible in the sense implied by the commenter until it is completed.  
The Applicant is the entity responsible for assuring that the project gets 
accomplished and is successful.  There are mechanisms in place by the regulatory 
agencies to assure that the Applicant fulfills the mitigation requirements.
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The Preliminary Plan is also lacking in information about what effect the reconstruction of the stream bed and 
construction of rock weirs will have on the stream and on Dam No. 2. As noted in the Preliminary Plan, the dam is 
essential to the water supply for the City of Wilmington. It appears that essentially all design work has been deferred 
to the future. See Preliminary Plan at pp. 30-31. While understandable from a certain perspective, this means that 
there is uncertainty over whether the project can be safely engineered and constructed without risk to the stream or 
the Wilmington water supply.

See response to E.18.  The construction impacts to the structure of Dam 2. are 
limited to inserting two notches in the crest of the existing dam. Those two 
notches have been shown to impact less than 10% of the lowest recorded flow of 
the creek.  Historically, the lowest flow periods of the creek do not coincide with 
the fish migration season, based on stream gauge data.  
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The Preliminary Plan recognizes the need for long-term maintenance of this project, but does not contain adequate 
assurances that long-term maintenance will be provided. DSPC is apparently relying on the City of Wilmington to 
assume long-term maintenance responsibilities. But, the September 20, 2021 letter from the City (Appendix A to the 
Preliminary Plan) qualifies the City’s support for the project on the basis of whether the project can be constructed 
and managed in a manner that does not jeopardize the City’s water supply. As noted, the Preliminary Plan is lacking 
information that shows that the water supply will be protected. Further, the City’s letter notes that a formalized 
agreement between DSPC and the City would be needed, and it does not appear that any such agreement has yet 
been negotiated. As such, the Preliminary Plan does not include sufficient assurances that the Brandywine Dam 
project will be sustainable, per the requirements of 33 C.F.R. § 332.7(b). It is also unclear how ongoing routine 
maintenance will be funded, as the City’s letter does not commit the City to fund maintenance, and the Preliminary 
Plan is silent on long-term funding by DSPC, with the exception of a maintenance fund dedicated to up to four 
significant repairs (and the corresponding implication that DSPC’s funding will not continue once the maintenance 
fund is exhausted). The Dam project is thus also lacking the financial assurances necessary to satisfy the requirements 
of 33 C.F.R. § 332.3(n).

The Applicant is responsible for the long-term maintenance of each mitigation 
project.  The Applicant understands that some of these responsibilities may be 
performed by a separate state agency, or possibly a local governmental agency 
through the use of an Memorandum of Agreement (MOA).  An MOA would not 
release the Applicant from the responsibility to ensure that the maintenance is 
both performed and funded.  The Applicant is a public corporate and politic 
established under Delaware Law within the Department of State, who is capable 
of assuring that this project will be funded.  The Applicant understands that the 
written assurances that the Applicant is a state governmental agency are a 
standard practice for approved USACE Philadelphia District mitigation plans, and 
that no formal bonding or other assurances are required.
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In addition to all the foregoing concerns about whether the Brandywine Dam project can even be implemented, the 
Preliminary Plan proposes only very limited metrics to evaluate the success of the project, and provides no alternative 
compensatory mitigation should it ultimately be impossible or impractical to implement the project, or if the project is 
not a success following any adaptive management measures. Per Section 10.2, the Plan states that the dam project 
will be considered a success if “target species are observed in a minimum of two sample areas within the habitat for 
two sample events (years) and if evidence of spawning is verified through one of the methods during two sample 
events (years).” Accordingly, if these thresholds are met during just two out of the first five years of the project, the 
Preliminary Plan would declare the project a success. This is true even if the observations of the target species and of 
spawning occur only during the first two years and then disappear with little hope of a rebound. As such, the 
Brandywine dam would be considered a success, as defined by the Preliminary Plan, even if it fails after the second 
year.

The Applicant is proposing a robust monitoring program that is consistent with 
fish passage projects throughout the country, with additional metrics related to 
the use of the habitat associated with the mitigation portion of the project that 
are not required on all passage projects.  This monitoring will be done for a 
minimum 5-year period consistent with the standard for compensatory 
mitigation projects.  The presentation that the one of the proposed monitoring 
elements would be considered successful following two events and that the 
project could fail in year the other years is an inaccurate representation of the 
performance standards.  Additionally, this portion of the performance standard 
has been reviewed by  USFWS and NMFS national fishway engineers, who will be 
commenting on the performance standards in the final plan
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The Preliminary Plan recognizes that if performance criteria are not met, then some form of adaptive management will 
be necessary. One adaptive management option proposed in section 13.2 is to stock the Brandywine Creek upstream 
of Dam No. 2 with shad. No commitment is made regarding how long such fish stocking would continue. Overall, fish 
stocking provides only temporary benefits, at best, and is not a sufficient project to be rewarded with compensatory 
mitigation credits, let alone at a 1:1 ratio.

The Applicant notes that shad stocking is not proposed as part of the project, and 
that the State of Delaware DNREC fish experts suggested it as an example of 
potential adaptive management to promote (or jumpstart) the natural fish 
movements.  If this program was enacted,  the Applicant would expect to 
continue monitoring for several years after the stocking occurs to verify that the 
criteria is met independent of the stocking.  
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Overall, the Brandywine Dam No. 2 compensatory mitigation project is insufficient as currently presented because of 
DSPC’s position that it should provide 12 credits of compensatory mitigation, to be applied at a 1:1 ratio. The acreage 
above Dam No. 2 is relatively unrelated to the project, since if the distance to Dam No. 3 were greater or less, then 
(under the accounting proposed by the Preliminary Plan) the benefits could, for example, be halved or doubled 
without changing the level of effort being made to construct the fishway. Granting 12 credits of compensatory 
mitigation here represents an unwarranted windfall for DSPC that is not commensurate with the value, level of effort, 
or certainty of success for this project.

The Applicant notes that compensatory mitigation regularly incudes the 
expansion of access to habitat due to the benefits that accrue beyond the 
discrete work zone.  While the location of the partially removed Dam 3 is 
unrelated to the acreage of habitat restored, the Applicant acknowledges that if 
the distance to the next upstream obstruction to fish passage was closer or 
further, the available habitat acreage would be different.  The Applicant notes 
that the Dam 2 portion of the project would only receive credits if the 
performance standards in the approved final mitigation plan are achieved (and 
the project deemed successful), and that these credits are not to be "granted" at 
this time.
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The Preliminary Plan cites to the USACE Regulatory Guidance Letter No. 18-01 regarding Determination of 
Compensatory Mitigation Credits for the Removal of Obsolete Dams and Other Structures from Rivers and Streams as 
supporting a 1:1 credit ratio. Initially, it is noted that the Brandywine Dam project does not involve removal of dam or 
other obstruction, and does not involve the level of effort that would be associated with an actual dam removal 
project. The Brandywine Dam project does not have the same permanence as a removal of a dam, as the fishway may 
or may not be successful, and will require ongoing maintenance even if initially successful. Guidance Letter No. 18-01 
does state that calculation of credit totals should be based on monitoring that demonstrates that the anticipated 
benefit has been obtained. Contrary to this guidance, the Preliminary Plan seeks full mitigation credit to be granted, 
on a 1:1 basis, before the Brandywine Dam project has proven feasible, let alone successful.

It is inaccurate to imply that the full width rock ramp proposed at Brandywine 
Dam 2 is less effort than removing the dam, given the unique issues that prevent 
full removal in this case. The rock ramp's benefit to the species of concern and 
the public may not otherwise be realized if not included as mitigation for a 
project the scale of the Edgemoor.   The current Owner is under no obligation to 
modify the historic structure nor is it a public benefit to remove Dam 2 given the 
Dam's importance to the City of Wilmington's public water supply system.  The 
Applicant and mitigation team have long acknowledged that crediting for 
mitigation projects are based on post construction performance standards.
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There are too many questions whether this project can be implemented, and whether it will be successful to apply 
compensatory mitigation credits at a 1:1 ratio. Should any one of the myriad of concerns come to pass, the 
Brandywine Dam project may ultimately provide no benefits to the environment, to aquatic resources, or to users of 
the river. In this circumstance, USACE regulations demand that a greater than 1:1 ratio be used due to the 
questionable likelihood of success, especially for an out-of-kind mitigation project. See 33 U.S.C. § 332.3(e)(2).

The inclusion of performance standards is the accepted practice to ensure 
performance of a mitigation project.  The Applicant understands that if the 
performance measures are not ultimately achieved,  the mitigation would not be 
considered successful.  This situation is true with every mitigation  project and is 
not an appropriate reason to withhold approval of a final plan when the plan 
includes approved performance standards. 
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Additional aspects of the Preliminary Plan fail to meet applicable USACE standards
a. eDNA Project: The eDNA monitoring project is curiously, and inappropriately, restricted to being a study that has no 
real-world consequences with respect to the DSPC Project. Specifically, the Preliminary Plan states that the eDNA 
project would be conducted in the area of the DSPC Project to evaluate the impacts to fish populations during and 
after dredging activities. But, there are no consequences proposed in the event that the study indicates that there are 
adverse impacts to fish populations. This is a perverse result, wherein DSPC is seeking to justify its appropriation of the 
affected portion of the Delaware River by conducting a study that, even if it documents that harm is being caused by 
the DSPC Project, would not lead to any consequences or corrective action requirements.

The Applicant developed the eDNA program through consultation with the State 
of Delaware, DNREC Division of Fish & Wildlife fisheries experts.  The plan 
extends beyond the performance of testing, but includes the establishment of 
the eDNA lab within DNREC that will advance the technical capabilities and 
inform the regional management of fish stocks.
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b. Financial assurances: USACE regulations require that financial assurances be provided to ensure a high level of 
confidence that the compensatory mitigation project will be completed. 33 C.F.R. § 332.3(n). In this respect, DSPC is in 
a unique position as an entity that receives funding from the State of Delaware. The Preliminary Plan states that 
funding has been allocated by the Delaware General Assembly for certain compensatory mitigation elements 
proposed to DNREC, and forecasts that additional funding can be obtained for the compensatory mitigation proposed 
in the Preliminary Plan. However, DSPC cannot compel the legislature to provide necessary funding. As such, the 
financial assurances here amount to just the hope that necessary funding will be provided. Unless DSPC has 
undisclosed control over the General Assembly, the Preliminary Plan does not demonstrate that the necessary funding 
for compensatory mitigation is certain to be available. Instead, it demonstrates that the availability of funding is 
merely speculative. As such, the Preliminary Plan does not satisfy the financial assurance requirements of the USACE 
regulations.

As a body corporate and public created by the State of Delaware, the Applicant  
has several funding mechanisms. Public funding through appropriations by the  
Delaware General Assembly is a common method used by the Applicant for 
special projects.  In fact, the Delaware General Assembly already appropriated $3 
Million for mitigation related to this project for Fiscal Year 2022.  This funding 
that has been provided to date is a confirmation of the joint commitment to this 
project by the State of Delaware and the Applicant.  In addition, it is important to 
note the Applicant is not limited to appropriations from the General Assembly for 
funding. 
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c. Section 401 Water Quality Certification: The Public Notice asserts that a Clean Water Act Section 401 Water Quality 
Certification was effectively received as a result of DNREC’s failure to act on the certification request within one year 
of the request being made to DNREC. However, the DSPC Project changed significantly from when the certification 
request was made to DNREC, particularly as a result of the elimination of the sedimentation fans and the resulting 
need for significant annual dredging. Given these changes, the 401 Water Quality Certification requirement cannot be 
considered waived, since the project for which the Certification was originally sought is significantly different than the 
project that DSPC is now pursuing. DSPC should seek a Section 401 Water Quality Certification applicable to the 
current version of the project, and USACE should withhold approving any compensatory mitigation plan, and the 
issuance of any permit, until Section 401 Water Quality Certification has been issued for the current version of the 
project and/or appropriately sought (or waived through future DNREC inaction on such an updated and corrected 
certification request).

DNREC's  Secretary's Order 2021-W/CCE-0026 authorized the issuance of 
Subaqueous Lands Permit No. SP-101/20 and Delaware Coastal Management 
Program – Federal Consistency Certification for Port of Wilmington Edgemoor No. 
FC2020.0043, "consistent with the Record developed in this matter. Furthermore, 
the aforementioned WSLS Permit and DCMP Certification shall include all 
conditions necessary to ensure that Delaware’s environment and public health 
will be protected from harm." This language suggests that even with the waiver 
of water quality certification, DNREC was satisfied that its permitting actions 
were adequate to address its concerns.
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