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SUMMARY OF FINDINGS      
 
SUBJECT: Section 408 Determination for the Diamond State Port Corporation (DSPC) 
(Section 408 Requester) – Port of Wilmington Edgemoor Expansion, New Castle 
County, Delaware. 
 
1. References: 
 

a. EC 1165-2-220, Policy and Procedural Guidance for Processing Requests to 
Alter US Army Corps of Engineers Civil Works Projects Pursuant to 33 USC 408 
(Section 408 Policy). 

b. NAP Section 408 Procedural Review Plan, April 2019 
  

2. Introduction. In 2020, Diamond State Port Corporation (DSPC) submitted a Section 
408 request to alter the Delaware River, Philadelphia to the Sea Federal Navigation 
Project (Philadelphia to the Sea Project) by deepening an area directly adjacent to the 
federal navigation channel to provide vessel access to a proposed landside port facility. 
USACE granted that request in 2022. In October 2024, the U.S. District Court for the 
Eastern District of Pennsylvania vacated the Section 408 Permission and directed 
USACE to “reevaluate Diamond State’s applications” consistent with its opinion and 
address (1) the scope of the Corps’ review under the Clean Water Act and the Rivers 
and Harbors Act; (2) the need for reconsideration of navigation and safety issues; and, 
(3) the Corps’ obligation to ensure Diamond State obtains a Statement of No Objection 
from the Philadelphia Port Authority…” The Philadelphia Port Authority (PhilaPort) is the 
non-federal sponsor of the Delaware River Main Channel Deepening Project 
(Deepening Project), which deepened a portion of the Philadelphia to the Sea Project 
from 40 feet to 45 feet. DPSC provided supplemental information relevant to the court’s 
opinion to USACE. Enclosure 2. The scope of the proposed alteration has not changed. 
In accordance with the court’s opinion, USACE is considering the supplemental 
information and reevaluating DSPC’s original Section 408 request.   
 
3. USACE Project. The Philadelphia to the Sea Project was authorized by Congress in 
19101 and has been modified several times. The most recent modification deepened the 
Philadelphia to the Sea Project to Beckett Street Terminal from 40 to 45 feet 
(Deepening Project). See “45’ Project Limit” on Fig. 1. The portion of the Philadelphia to 
the Sea Project between Beckett Street Terminal and Allegheny Avenue, the upriver 

 
1 The original authorization was for a channel 35 feet deep and between 800-1,200 feet wide from 
Allegheny Avenue in Philadelphia to the sea. Rivers and Harbors Act of 1910 
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terminus of the project, was not modified by the Deepening Project and remains 40 feet 
deep. See “40’ Project Limit” on Fig. 1. Beckett Street Terminal, owned and operated by 
the South Jersey Port Corporation, is a beneficiary of the Deepening Project and was 
considered in the economic analysis conducted for the feasibility study for the 
Deepening Project. Construction was completed in 2020. 
 

 
Figure 1. 
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4. Section 408 Request. DSPC is seeking permission to alter the Philadelphia to the 
Sea Project by deepening an area directly adjacent to, but outside of, the federal 
navigation channel providing access to a port facility they propose to construct in 
Edgemoor, Delaware.2 The area will be dredged to a depth of 45 feet to match the 
depth of the federal navigation channel. As depicted on the diagram below, a turning 
basin will be located partly in the access channel and partly in the federal navigation 
channel. No modifications are proposed to the federal navigation channel itself – 
vessels transiting upriver from the Delaware Bay will turn in the channel as it exists and 
is maintained by USACE to access the new port facility. 
   

 
Figure 2 

 
5. Statement of No Objection. A Section 408 Requestor is required to provide a 
Statement of No Objection (SONO) from the non-federal sponsor of the USACE Project 
they propose to alter. The purpose of the SONO is to document that the non-federal 
sponsor is aware of the scope of the Section 408 request and does not object to it being 
submitted to USACE to initiate evaluation. A SONO is not an endorsement of the 
proposed alteration. Without a SONO, a Section 408 request is considered incomplete 
and USACE cannot evaluate it unless an exception set forth in Section 408 Policy 
applies. 
 
DSPC requested a SONO from Philaport on December 11, 2024. On January 10, 2025, 
Philaport denied the request and asked DSPC to conduct additional technical analyses 
including a traffic study, navigation studies, communication and scheduling plan, 

 
2 DSPC has also asked USACE to assume maintenance of the access channel under Section 204(f) of 
WRDA 1992. Maintenance dredging of the access channel would take place at the same time as 
maintenance dredging for the Philadelphia to the Sea Project. 
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emergency procedures and maintenance dresging plan. On July 31, 2025, DSPC 
responded that they retained Jacobs Engineering Group (Jacobs) to perform targeted 
vessel traffic studies, navigation and safety simulations, and dredging impact analyses. 
On August 8, 2025, PhilaPort requested to meet and review the scope of the work 
Jacobs was undertaking. On September 11, 2025, Jacobs, DSPC, PhilaPort, and 
PhilaPort’s consultants met to review and refine scopes of work and share technical 
findings. DSPC sent Philaport an email on September 30, 2025, summarizing the 
meeting and asking again for a SONO. On October 9, 2025, PhilaPort informed DSPC 
that it would not provide a SONO. On October 31, 2025, DSPC asked USACE to apply 
an exception to the SONO requirement.  
 
After evaluating DSPC’s request, USACE determined that the Section 408 request 
could be evaluated because the exception that a SONO is not required when USACE 
has all operation and maintenance responsibilities for the portion of the project 
proposed to be altered applies. Philaport currently has no operation or maintenance 
responsibilities for the Philadelphia to the Sea Project. Since the Philadelphia to the Sea 
Project is less than 50 feet deep, it is operated and maintained at 100% Federal 
expense. 33 U.S.C. §2211(b)(1). USACE maintains the Congressionally authorized 
dimensions of the project by removing excess material from the federal navigation 
channel with a dredge. This excess material is placed in one of the dredged material 
placement facilities (DMPF) - Pedricktown North, Pedricktown South, and Oldmans  - 
that make up the Pedricktown Complex of DMPFs in New Jersey. All three DMPFs were 
acquired and constructed and are maintained at 100% federal cost. Philaport does not 
contribute financially to the operation and maintenance of any of the DMPFs. USACE 
can make use of these sites as it sees fit. They do not “belong” to any particular 
navigation project. In fact, material dredged from the Christina River Federal Navigation 
Project is sometimes placed at the Pedricktown Complex.  USACE recently added a 
new DMPF, Site 15G, to the Pedricktown Complex. Site 15G was acquired by USACE 
through a property exchange with PSE&G and DSPC is cost sharing construction of a 
DMPF on that site. Therefore, material dredged from the Philadelphia to the Sea Project 
will be placed at Site 15G without a financial investment by Philaport. Currently, there is 
capacity at the Pedricktown Complex to accommodate 20 years of maintenance 
dredging of the Philadelphia to the Sea Project. See Dredged Material Disposal Plan 
(Duffield 2022). 
 
USACE and Philaport executed a Project Partnership Agreement for the Deepening 
Project (PPA). Enclosure 3. The PPA requires Philaport to provide all lands, easements, 
or rights of way required for construction,3 operation, or maintenance of the Deepening 

 
3 The PPA includes definitions for “period of construction” and “subsequent period of construction.” The 
“period of construction” started when USACE notified Philaport of the date it was issuing a solicitation for 
construction of the Deepening Pro and ended when USACE notified Philaport that construction of the 
Deepening Project was complete. USACE provided tbhis notification to Philaport on December 13, 2024. 
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Project. This includes lands, easement, and/or rights of way necessary for the 
placement of dredged material. Philaport is also required to contribute 25% of the total 
cost of construction of any new DMPFs needed for maintenance of the Deepening 
Project. If USACE determines in the future that an additional DMPF is needed to 
support maintenance dredging, it can require Philaport to provide the necessary lands, 
easements or rights of way and pay 25% of the cost to construct the DMPF on that land. 
However, since the PPA pertains to the Deepening Project and not the Philadelphia to 
the Sea Project, Philaport is only obligated to provide lands and cost share construction 
of DMPFs with sufficient capacity to accommodate the difference between the amount 
of material dredged before the deepening and after the deepening for the portion of the 
of the navigation channel between the Delaware Bay and Beckett Street Terminal. In 
accordance with 33 U.S.C. §2211(b)(2), another port, such as South Jersey Port 
Corporation or DSPC, could act as a non-federal sponsor to cost share the construction 
of additional DMPFs. 
 
The proposed alteration to the Philadelphia to the Sea Project does not impact or 
change Philaport’s obligation under the PPA to possibly cost share construction of a 
DMPF in 20 years or more.4 Giventhis, the possibility that Philaport might be required to 
cost share construction of a DMPF to accommodate a portion of the material dredged 
from the Philadelphia to the Sea Project 20 years or more in the future does not render 
the exception inapplicable. 
 
On January 7, 2026, USACE notified DSPC that an exemption to the SONO 
requirement would be applied, that the Section 408 Request was considered complete, 
and that a decision would be made within 90 days of the date of the letter. Philaport 
received a copy of this letter. In accordance with Section 408 Policy, Philaport was 
provided a copy of the Additional Technical Support report on January 22, 2026. The 
previous day, Philaport’s counsel was informed that since the USACE Section 408 
policy requires a decision within 90 days of the date a complete request was received, 
Philaport should provide any feedback as soon as possible. 
  
 
 
 

 
Encl. 4. A “subsequent period of construction” takes place AFTER the “period of construction” has ended 
during which time a new DMPF is constructed. 
4 DSPC provided a report with the results of hydrodynamic modeling that demonstrate the access channel 
will not cause sedimentation, i.e., will not result in an increase in the amount of material dredged from the 
Philadelphia to the Sea Project during maintenance dredging. See Hydrodynamic Analysis of Proposed 
Edgemoor Terminal (Mott MacDonald 2019). The Hydraulics and Hydrology Brach of USACE, 
Philadelphia District provided comments on the methodology and modeling tools proposed for the 
hydrodynamic analysis commissioned by DSPC. Those comments were addressed to USACE’s 
satisfaction and therefore the results of the hydrodynamic analysis are accepted as valid. 
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6. Review Plan and Safety Assurance Review 
 
a) The Review Plan followed in reevaluating DSPC’s Section 408 Request was the 

U.S. Army Corps of Engineers North Atlantic Division Procedural Review Plan 
Pursuant to 33 U.S.C. 408 (July 2019).  

 
b) USACE Section 408 Policy provides that the District Chief of Engineering will 

determine if a Safety Assurance Review (SAR) is required in accordance with ER 
165-2-217. Chapter 7 of ER 165-2-217 provides that a SAR is conducted  where 
potential hazards pose a significant threat to human life (public safety). In 
determining if a SAR is required, the District Chief of Engineering considers life 
safety implications to make a risk-informed decision whether the project would 
benefit from a SAR. Andrew Schwaiger, P.E., Chief of USACE Philadelphia District’s 
Engineering and Construction Branch, determined that a Safety Assurance Review 
(SAR) pursuant to USACE policy set forth in Chapter 7 of ER 165-2-217, Civil Works 
Quality and Review Policy was not required for the proposed alteration. Enclosure 5. 

 
7. Appendix G or Section 408 EC.  Appendix G of the Section 408 Policy provides 
supplemental information for proposed alterations to USACE navigation projects, 
including channels and harbors. It notes that USACE’s navigation mission to  
provide safe, reliable, efficient, effective, and environmentally sustainable 
waterborne transportation systems is accomplished by ensuring adequate project 
dimensions to provide safe passage of commercial navigation through the federally 
authorized navigation project, while minimizing environmental impacts. As noted above, 
the proposed alteration will not change the Congressionally authorized dimensions of 
the Philadelphia to the Sea Project. 
 
8. Summary of Additional Technical Support Report. DSPC provided USACE with 
a document titled “Delaware Container Terminal U.S. Army Corps Permit Additional 
Technical Support (Additional Technical Support report) prepared by Jacobs. Enclosure 
2. Jacobs conducted a traffic study and a navigation and safety study. They also 
addressed communication and scheduling, emergency procedures, and a maintenance 
dredging plan. 
 
a) Traffic Study. Jacobs evaluated the potential impact from development of the new 

port to vessel traffic in the Delaware River and Bay. They concluded that the 
additional vessel traffic related to the new port will have minimal impact because 
there is adequate capacity to support the additional calls. In this evaluation, Jacobs 
assumed that the new port will generate an additional 118 vessel calls to the 
Delaware River and Bay. Using data for the years 2000-2024 from the Maritime 
Exchange for the Delaware River and Bay’s Maritime Online database, Jacobs 
concluded that the new port will increase vessel traffic by 4.3% from 2024. After 
reviewing the data and consulting with the Delaware River Pilots, Jacobs concluded 



CENAP-DPI 
SUBJECT: Section 408 Determination for the Diamond State Port Corporation – 
Wilmington Harbor Edgemoor Expansion, New Castle County, Delaware 
 

7 

 

that level of growth does not constitute a significant shift in traffic patterns and is 
consistent with historical increases and is still less than the peak in 2000. Jacobs 
also found that since refineries have closed or been repurposed, it is unlikely vessel 
traffic volumes will approach these historical peaks seen in 2000-2005 and that the 
Delaware River Pilots reported that congestion in the Delaware River was not a 
concern during those peak years. The Pilots also conveyed that vessel traffic in 
Delaware River and Bay is organized in a way that makes it unlikely for deep-draft 
vessels transiting upriver beyond the new port to be delayed by ships calling on the 
new port.  
 

b) Navigation and Safety Study. Jacobs conducted a navigation study of vessels on the 
Delaware River and Bay to address concerns raised in the Kichner Report, including 
ship simulations including large vessels, various weather and tidal conditions, and 
the proposed turning basin. The additional ship simulations confirmed the prior 
navigation study and demonstrated that vessels can safely turn and access the new 
port in a variety of weather and wind conditions. Jacobs concluded that the single 
vessel real-time simulations show that the approach channel and turning circle 
dimensions were sufficient for the arrival and departure maneuvers to the berth 
under the influence of critical wind, waves, peak currents, squall conditions, and 
bank suction, except a 4-knot current in 25-knot winds. The meeting vessel 
simulations how that an inbound Ultra Large ontainer Vessel (ULCV) can meet and 
pass an outbound ULCV, tanker, and PCC, except a 4-knot current in 25-knot winds, 
where a tanker passing a ULCV did not pass. Jacobs noted that 4-knot currents are 
not observed at this reach of the Delaware River in the vicinity of the new port, and 
the Delaware River Pilots would not transit a vessel under those conditions.  
 
As explained in the Additional Technical Support report, the Pilots do not expect that 
vessels calling on the new port will present an operational or safety concern for 
several reasons. First, the size of the turning basin will allow for better and safer 
turning maneuvers as compared to those for other terminals on the Delaware River. 
Second, the access channel will provide additional deep water for vessels not bound 
for the new port to pass each other. Third, all vessel traffic in the Delaware River and 
Bay will be coordinated and scheduled, so that vessels bound for the new port will 
be sequenced behind vessels bound for terminals further upriver. If the sequence 
were to become out of order, the Pilots will let other ships overtake vessels bound 
for the new port before they turned in the turning basin. Adequate time would be 
allowed at the mouth of the channel to complete the turn before the next ship arrived 
at the new port. It was noted that this sort of is scheduling is commonplace and is 
not expected to lead to delays and congestion. 
 

c) Communication Plan. Jacobs conducted a review of the current communications 
plans and procedures in use on the Delaware River, focusing on deep-draft vessels 
that require access to the federal navigation channel and high-tide windows. They 
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concluded that stakeholders have well-established communications plans and 
protocols developed to ensure the safe navigation of vessels. The Pilots and tugboat 
captains primarily use very high frequency (VHF) and ultra-high frequency (UHF) 
radios, along with cell phones, to communicate with one another. They also use 
MAC Transit Advisories, AIS, GPS, and the Vessel Reporting System (VRS) to 
navigate the river.  The VRS requires reporting of important phone numbers, specific 
VHF channels for communication, sailing plans, check-in and check-out points, 
position and anchorage reports, instructions for anchorage, navigation rules, final 
reports, and specific instructions for dredge and floating plants. The Pilots and 
tugboat captains coordinate communication efforts with the USCG, vessel captains, 
Docking Pilots, other terminals, and the MAC. These communication protocols help 
ensure safe navigation and should remain effective with the addition of the new port. 
 

d) Scheduling Plan. Jacobs conducted a review of the current scheduling plans and 
procedures in use on the Delaware River, focusing on deep-draft vessels that 
require access to the federal navigation channel and high-tide windows. They 
concluded that stakeholders have well-established scheduling plans and protocols 
developed to ensure the safe navigation of vessels. For draft-restricted vessels that 
require high tides for transit, the Pilots schedule inbound traffic, based on 
destination, delays prior to arrival, occupied berths, and incoming high tides, and 
make changes to the schedule, as necessary. Vessel trips are sequenced such that 
ships calling on the farthest-upriver port go first, followed by the next farthest-upriver 
port, and so on, unless there is sufficient time for berthing maneuvers, then it may 
not be necessary. Ship turning can be completed upon arrival or departure, which is 
considered during scheduling with the factors noted above, and ship turning for 
departing ships in their berths can be delayed allowing other ships to pass or 
allowing the departing ship to enter downriver traffic safely. The report emphasizes 
that the Pilots have been doing this with similarly sized vessels for decades under 
heavier traffic loads.  
 

e) Emergency Procedures. This section of the Additional Technical Support report 
addresses comments from Captain Kichner about the impact of the new port on 
emergency procedures in the Delaware River and Bay. Jacobs They reviewed 
existing emergency procedures and held discussions with the Delaware River Pilots 
and Wilmington Tug regarding current operational procedures and concluded that 
the well-established emergency procedures will not be materially affected by the 
new port. Emergency response plans, training, and procedures are already in place 
and will not be adversely affected by the new port’s development. The Ports and 
Waterways Safety Assessment (PAWSA) identified that risks are balanced by 
existing mitigations, and the addition of the new port does not introduce new high-
risk factors. 
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f) Maintenance Dredging Plans. To address concerns raised in public comments that 
future maintenance dredging in or adjacent to the access channel could disrupt 
vessel traffic, Jacobs reviewed historical and ongoing dredging operations on the 
river and spoke to three dredging companies – GLDD, Norfolk Dredging, and Cottrell 
Contracting. They noted that maintenance dredging takes place annually on the 
Delaware River, and that both capital and maintenance dredging for the new port will 
follow the same requirements, procedures, and plans for dredge plants and pipeline 
channel crossings and would require similar approvals. Capital dredging for the new 
port will occur outside the federal navigation channel and will not impact navigation. 
Maintenance dredging of the access channel would also occur outside the federal 
navigation channel, in contrast to the USACE’s current regular (and ongoing) 
maintenance dredging, meaning there would be minimal impacts on vessel traffic. 

 
9. Reevaluation of DSPC’s Section 408 Request.5 Review of the Additional Technical 
Support report provided by DSPC and reevaluation of the Section 408 Request included 
an Agency Technical Review (ATR) at USACE Philadelphia District and review by the 
United States Coast Guard, and the Pilots' Association for the Bay and River Delaware. 
 
a. ATR. The Chief of the Design Branch, Mr. Travis T. Fatzinger, P.E. acted as the lead 

of the ATR panel. The following personnel were assigned to review the request in 
accordance with their specialties: Ms. Mary Pakan – Civil Section; Mr. Derek 
Martowska, P.E. – Geotechnical Section; Mr. Robert Hampson, P.E. – H&H Section; 
Mr. William (Skip) Harris – Geo Environmental Section; Mr. Juan Carlos Corona, 
Ph.D., P.G., Section 408 Coordinator; Mr. Timohy J. Kelly, P.E., Chief, Operations 
Division; Mr. Timothy J. Rooney and Mr. Daniel J. Kelly, P.E., Project Managers – 
Operations Division.These individuals reviewed the Additional Technical Support 
report and communicated that they saw no impact to the Philadelphia to the Sea 
Project. 
 
The Chief of the USACE Philadelphia District Operations Branch reviewed the 
documents for the Section 408 Request and communicated that he saw no impacts 
to USACE’s O&M Dredging program or the Federal Navigation Channel from the 
proposed alteration.  The Project Manager for the Philadelphia to the Sea Project 
concurred. Under Section 204(f), USACE will assume maintenance dredging 
responsibilities of the DCT access channel and will place maintenance dredged 
material at the USACE Pedricktown complex in New Jersey. Routine maintenance 
dredging will follow established procedures and is expected to have minimal impact 
on vessel traffic.  DCT’s dredging requirements are comparable to existing 
operations at other Delaware River terminals 
 

 
5 The original Section 408 Statement of Findings dated June 23, 2022 is incorporated by reference.  
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b. The United States Coast Guard. The United States Coast Guard (USCG) has a 
statutory responsibility under the Ports and Waterways Safety Act (PWSA) to ensure 
the safety of U.S. ports and waterways. One of the regulations implementing the 
PWSA authorizes a USCG district commander or captain of the port to order a 
vessel to operate or anchor in the manner directed when it is determined that such 
order is justified in the interest of safety by reason of weather, visibility, sea 
conditions, temporary port congestion, other temporary hazardous circumstances, or 
the condition of the vessel. 33 C.F.R. §160.11(c). USACE has no similar authority to 
control vessel traffic. Given their responsibility to ensure the safety of the Delaware 
River and authority to regulate vessel traffic, USACE asked the USCG to review the 
Additional Technical Support report and provide any comments, concerns, or other 
feedback regarding navigation safety. Captain K. Higgins-Bloom, Captain of the Port 
for Sector Delaware Bay, provided a letter stating that the USCG reviewed the 
Additional Technical Support report, met with the federal and state pilot’s 
associations to discuss the report and to identify any safety concerns, and 
concluded that “[i]n regard to safe use of the local waterway, we find the proposed 
development of Delaware Container Terminal consistent with existing safe use of the 
waterway and offer no additional comments on the findings from the report.” 
Enclosure 7.  

 
c. The Pilots' Association for the Bay and River Delaware. The services of a licensed 

pilot are required for every foreign vessel and every vessel engaged in foreign 
commerce or trade entering, departing or underway upon the Delaware Bay or 
River. See 23 Del. C. 121 and 55 P.S. 172. Pilots are highly trained and experienced 
mariners responsible for the safe navigation of commercial vessels on the Delaware 
Bay and River. (cite to Pilots’ website). Given their unique experience, USACE 
asked the Pilots’ Association for the Bay and River Delaware to review the Additional 
Technical Support report. That review was made by Captain Drew Hodgens, a state-
licensed pilot for over 24 years, a member and officer of the Pilots’ Association, and 
the Chairman of the Mariners Advisory Committee. Enclosure 8. In his time as a 
pilot, Captain Hodgens piloted several thousand ships of various types and sized in 
varying conditions. He notes that ships pass one another in the river and bay without 
difficulty. He noted that:  

 
Every ship that travels in the Delaware River above the Chesapeake and 
Delaware Canal (the entrance of which is downriver of Wilmington) must be 
turned around near its berth. Either it can be turned before berthing or it can 
be turned upon departure. There are “turning basins” adjacent to many of 
the major ship terminals like that being proposed for the DCT. Ships are 
also turned in the federally-maintained ship channel. The turning basin 
being prescribed for the DCT is indeed larger than most others on the river. 
It is more than sufficient, per the MITAGS simulations, to turn ULCVs safely. 
Turning maneuvers will not obstruct the passage of other ships because 
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they will be scheduled appropriately and will be controlled by the licensed 
pilot on board, who will know via radio when the turning maneuver will be 
conducted. 

 
d. Non-Federal Sponsor Comments. As of March 16, 2026, Philaport had not provided 

any comments to USACE. USACE reviewed the comments Philaport provided on 
September 17, 2020 in response to the Public Notice and comments to DSPC in 
response to the SONO request. In their letter dated September 17, 2020, Philaport 
questioned whther the porposed turning basin could impede ship traffic to and from 
other ports on the Delaware River. USACE is satisfied that the Additional Technical 
Support report and the letter from Captain Hodgens adequately answers this 
question and that the procedures in place for managing ship traffic are adequate to 
ensure that vessels calling on the new port will not impede ship traffic. USACE also 
notes in response to a request to meet in a letter dated August 8, 2025, Philaport 
met with DSPC to refine Jacobs’ scope of work and agreed with, or at least did not 
object to, that scope of work. The results of the report produced by Jacobs, along 
with the comments form the USCG and Pilots, address the court’s opinion in full. 
 

e. Greenwich and Gloucester Terminals. On March 24, 2026, counsel for Greenwich 
and Gloucester Terminals submitted comments on the Additional Technical Support 
repot prepared by Jacobs, which they obtained from Philaport.6 The comments were 
prepared by Captain Jerzy J. Kichner, USCG (ret). USACE asked DSPC to review 
and Captain Kichner’s comments and provide responses. DSPC provided 
responses, which were prepared in large part by Jacobs, on April 1, 2026. USACE 
carefully reviewed Jacobs’ responses to Captain Kichner’s comments and found 
them to be thorough, substantive, and persuasive. USACE is satisfied that the 
additional information provided by DSPC is sufficient to support the Section 408 
decision. As such, USACE is adopting those responses, and they are incorporated 
into this document and included as an attachment.  
 
Regarding Captain Kichner’s recommendation to condition USACE authorizations to 
require a 30-minute travel distance between ships, an updated MAC Transit 
Advisory, and a requirement that pilots adhere to an updated MAC Transit Advisory, 
this condition would not be reasonably enforceable, as DSPC does not have the 
authority or means to ensure that a 30-minute travel distance between ships is 
followed, to require the MAC to update their travel advisory, or to require pilots to 
follow an updated travel advisory.  Given the policies and procedures of the MAC 
and Pilots’ Association provided in the Jacobs Report, we believe that such a 

 
6 Since the scope of the Section 404/10 permit application and Section 408 request did not change, a 
supplemental public notice was not issued. Although not required in respond to the comments prepared 
by Captain Kichner, USACE opted to do so given the prior litigation. 
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condition (even if it was enforceable) is not needed to ensure that the regulated work 
is not contrary to the public interest. 
 
Regarding Captain Kichner’s recommendation for USACE to ask USCG to update 
the PAWSA for the DCT, on April 3, 2026 USACE forwarded Captain Kichner’s 2026 
comments and Jacobs’ 2026 responses to USCG for their consideration.    
 

10. Summary of Findings 
 
a. The proposed alteration will not impair the usefulness of the Philadelphia to the Sea 

Project. All the proposed work associated with the alteration will take place outside 
of the federal navigation channel. Deepening an area directly adjacent to the federal 
navigation channel to provide vessel access to a proposed landside port facility will 
not change the Congressionally authorized dimensions of the federal navigation 
channel or impair USACE’s ability to maintain the project to those dimensions by 
dredging. The hydrodynamic analysis performed on behalf of DSPC, with input from 
the Corps, demonstrated that the access channel will not increase sedimentation in 
the federal navigation channel. Therefore, the cost of maintaining the channel will 
not increase and no additional placement capacity at the Pedricktown Complex of 
DMPFs will be used to maintain the project. USACE is satisfied that the suite of ship 
simulations run in 2018 and 2025 demonstrate that the vessel transiting upriver can 
safely maneuver in the turning basin to call on the new port.  
 

b. Alteration proposed by a Section 408 Requestor must not be “injurious to the public 
interest.” To determine whether the proposed alteration is injurious to the public 
interest, USACE must evaluate the probable impacts, weigh the factors set forth in 
Section 408 Policy, and compare the benefits to the detriments.7 The decision 
whether to approve a Section 408 request is determined by consideration of whether 
benefits are commensurate with risks. Factors which should be considered include 
conservation, economic development, historic properties, cultural resources, 
environmental impacts, water supply, water quality, flood hazards, floodplains, 
residual risk, induced damages, navigation, shore erosion or accretion, and 
recreation. USACE finds that the proposed alteration is not injurious to the public 
interest. The benefits of the proposed alteration – economic benefits and more 
efficient transportation of goods and commerce and - are not outweighed by any 
minor delays associated with vessels calling on the new port facility.  

 
The new port is expected to create 2,260 jobs and add an additional $383 million in 
value each year to the State of Delaware. State and local taxes generated by the 
new port will create income of approximately $22.2 million each year to the State of 

 
7 This evaluation is almost identical to the public interest review required for Section 404/10 permit 
applications pursuant to 33 C.F.R. §320.4(a).  
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Delaware and local governments. Regionally, the new port is expected to increase 
value each year to the Philadelphia – Wilmington – Camden Metropolitan Statistical 
Delaware Congressional delegation, State of Delaware, New Castle County, the City 
of Wilmington, the International Longshoremen’s Association, Delaware Union 
Contractors Association, and Delaware Building & Construction Trades Council 
supporting the new port and the new jobs it is expected to create. Additionally, the 
new port will result in the more efficient transportation of goods. Without the new 
port, New Panamax container vessels bound for the existing port would need to be 
light loaded or lightened prior to arrival, decreasing efficacy of operations and 
increasing impacts to the environment through greater air emissions from a higher 
number of smaller, possibly older ships.  
 
These benefits are not outweighed by minor delays that may result from vessels 
calling on the new port. Minor delays are normally a result of unavailability at marine 
terminals, weather conditions, or other causes. As noted by Captain Hodgens, every 
ship that travels in the Delaware River above the Chesapeake and Delaware Canal 
must be turned around near its berth, and there are numerous turning basins in the 
channel. Further, the new port will only increase vessel traffic 4.3% over 2024 and 
concluded that level of growth does not constitute a significant shift in traffic patterns 
and is consistent with historical increases and is still less that the peak in 2000 
 
After careful consideration of the feedback from the United States Coast Guard and 
the Pilots’ Association, USACE finds that the proposed alteration will not create a 
navigation safety risk and therefore does not include that as a “detriment” in the 
balancing the benefits and detriments. USACE is satisfied that the communication 
and scheduling procedures described in the Additional Technical Support report and 
Captin Hogens’ letter are adequate to ensure safe navigation even after the addition 
of the new port and turning basin. 

 
c. The proposed alteration will not change how USACE operates and maintains the 

Philadelphia to the Sea Project. Therefore, no changes to the O&M Manual are 
necessary. 

 
d. The proposed alteration is not integral to the Philadelphia to the Sea Project. 

 
11. Environmental Assessment. The impacts of the dredging activities proposed by 
DSPC were evaluated as required by NEPA during the evaluation of the Section 404/10 
Permit Application. A FONSI was signed by Philadelphia District Commander LTC 
Ramon Brigantti on August 4, 2022. Since the scope of the project has not changed, a 
Supplemental Environmental Assessment was not necessary. 

12. Real Estate. A real estate instrument is required for the placement of dredged 
material on a Federal site by a non-Federal interest.  The 217b process required for the 
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non-Federal use of a Federal dredged material placement site includes the requirement 
for a real estate instrument.  However, for the actual dredging activity itself on lands 
covered by navigational servitude, no real estate documentation is required. 
 
13. Regulatory. A Section 404/10 Permit for regulated activities associated with the 
port expansion is being jointly issued with the Section 408 Permission. 

14. Permission  

Permission for the proposed work is conditioned on compliance with the conditions set 
forth in Appendix K of EC 1165-2-220, which will be presented to the Section 408 
Requester in the Decision Letter issued after the Section 408 Request is approved by 
North Atlantic Divison.  
 
15. Certification of Legal Sufficiency 

NAP Office of Counsel reviewed this decision document and all referenced documents 
and concluded that it complies with Section 408 and Section 408 Policy. 

 
For any questions regarding this evaluation, please contact the Philadelphia District 
Section 408 Coordinator, Mr. Juan Carlos Corona, Ph.D., P.G. at 215-656-6670. 

 
 
 
 
 
___________________________                            ___________________________                      
Juan Carlos Corona, Ph.D., P.G.                              Travis T. Fatzinger, P.E. 
Section 408 Coordinator           Chief, Design Branch   
Chief, IIES Branch                               Engineering & Construction Division 
 
 
 
 
 
              
___________________________                            ___________________________                      
Timothy J. Kelly, P.E.           Warren Q. LaRiviere, SR/WA, R/W 
Chief, Operations Division                     NAC, PMP 

Chief Management & Disposal  
Branch 

                                                                                   Real Estate Division – Baltimore                                                                    
District   
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___________________________                            ___________________________                      
Laura D. Bittner, P. E                    Andrew J. Schwaiger, P. E 
Chief, Hydrology Hydraulics &          Chief, Engineering & Construction 
Coastal Branch           Division  
Engineering & Construction 
 
 
                                      
 
                        
 
 
                                         ___________________________ 
              (As to Legal Sufficiency) 
                                                     Amanda Phily, Esq. 
                                                       Office of Counsel 

 
  
 
 
 
 
 
 
 
 

___________________________ 
Nathan C. Barcomb, P.E. 

                             Deputy District Engineer 
 
 

 Encl 
1. Diamond State Port Corporation, LLC Section 408 Submittal  
2. Additional Technical Support (Jacobs 2026) 
3. Delaware River Deepening PPA 

April 3, 2026
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4. Notice of Completion – Deepening Project 
5. Original Section 408 SOF 
6. Diamond State Port Corporation, LLC ATR Comments  
7. Letter from USGC 
8. Letter from Pilots 
9. Comments prepared by Captain Jerzey Kichner 
10. Response to Captain Kichner’s comments prepared by Jacobs 
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