DEPARTMENT OF THE ARMY
U.S. ARMY CORPS OF ENGINEERS, PHILADELPHIA DISTRICT
1650 ARCH STREET
PHILADELPHIA, PENNSYLVANIA 19103-2004

CENAP May 31, 2024

MEMORANDUM FOR RECORD

SUBJECT: US Army Corps of Engineers (Corps) Approved Jurisdictional Determination
in accordance with the “Revised Definition of ‘Waters of the United States™; (88 FR
3004 (January 18, 2023) as amended by the “Revised Definition of “‘Waters of the
United States’; Conforming” (8 September 2023)," NAP-2024-00310-85 MFR 1 of 12

BACKGROUND. An Approved Jurisdictional Determination (AJD) is a Corps document
stating the presence or absence of waters of the United States on a parcel or a written
statement and map identifying the limits of waters of the United States on a parcel.
AJDs are clearly designated appealable actions and will include a basis of JD with the
document.? AJDs are case-specific and are typically made in response to a request.
AJDs are valid for a period of five years unless new information warrants revision of the
determination before the expiration date or a District Engineer has identified, after public
notice and comment, that specific geographic areas with rapidly changing
environmental conditions merit re-verification on a more frequent basis.*

On January 18, 2023, the Environmental Protection Agency (EPA) and the Department
of the Army (“the agencies”) published the “Revised Definition of ‘Waters of the United
States,” 88 FR 3004 (January 18, 2023) (“2023 Rule”). On September 8, 2023, the
agencies published the “Revised Definition of ‘Waters of the United States’;
Conforming”, which amended the 2023 Rule to conform to the 2023 Supreme Court
decision in Sackett v. EPA, 598 U.S., 143 S. Ct. 1322 (2023) (“Sackett”).

This Memorandum for Record (MFR) constitutes the basis of jurisdiction for a Corps
AJD as defined in 33 CFR §331.2. For the purposes of this AJD, we have relied on
Section 10 of the Rivers and Harbors Act of 1899 (RHA),° the 2023 Rule as amended,

" While the Revised Definition of “Waters of the United States”; Conforming had no effect on some
categories of waters covered under the CWA, and no effect on any waters covered under RHA, all
categories are included in this Memorandum for Record for efficiency.

2 When documenting aquatic resources within the review area that are jurisdictional under the Clean
Water Act (CWA), use an additional MFR and group the aquatic resources on each MFR based on the
TNW, the territorial seas, or interstate water that they are connected to. Be sure to provide an identifier to
indicate when there are multiple MFRs associated with a single AJD request (i.e., number them 1, 2, 3,
etc.).

333 CFR 331.2.

4 Regulatory Guidance Letter 05-02.

5 USACE has authority under both Section 9 and Section 10 of the Rivers and Harbors Act of 1899 but for
convenience, in this MFR, jurisdiction under RHA will be referred to as Section 10.
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as well as other applicable guidance, relevant case law, and longstanding practice in
evaluating jurisdiction.

1. SUMMARY OF CONCLUSIONS.

a. Provide a list of each individual feature within the review area and the
jurisdictional status of each one (i.e., identify whether each feature is/is not a
water of the United States and/or a navigable water of the United States).

i. Delineation Area G: Non-jurisdictional
i. Delineation Area S: Non-jurisdictional
iii. Delineation Area W: Non-jurisdictional
iv.  Stormwater Basin S2: Non-jurisdictional
v. Stormwater Swale S3: Non-jurisdictional
2. REFERENCES.

a. “Revised Definition of ‘Waters of the United States,” 88 FR 3004 (January 18,
2023) (“2023 Rule”)

b. “Revised Definition of ‘Waters of the United States’; Conforming” 88 FR 61964
(September 8, 2023))

c. Sackettv. EPA, 598 U.S., 143 S. Ct. 1322 (2023)

3. REVIEW AREA. The approximately 4-acre review area is located at 38.913648°N/
75.422031°W, tax map parcel 330-7.17-11.00 in Milford, Sussex County, Delaware.
The review area is separated from the Mispillion River by the City of Milford
Riverwalk, which is outside of the review area. The site previously housed several
buildings and maintained lawn which were demolished between 2004 and 2006. An
enclosed 2006 redevelopment construction plan shows the topography at the time
and illustrates the proposed stormwater features that were revised to how they exist
today. Site redevelopment and grading was placed on hold as a result of the
economic downturn from 2007 to 2010. Redevelopment of the site is proposed
again.

4. NEAREST TRADITIONAL NAVIGABLE WATER (TNW), THE TERRITORIAL SEAS,
OR INTERSTATE WATER TO WHICH THE AQUATIC RESOURCE IS
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CONNECTED. The nearest TNW is the Mispillion River which is approximately 25
feet from aquatic resource S. Aside from Delineation Area S, the aquatic resources
within the review area do not have a continuous surface connection to the TNW.6

5. FLOWPATH FROM THE SUBJECT AQUATIC RESOURCES TO A TNW, THE
TERRITORIAL SEAS, OR INTERSTATE WATER. Delineation Area S discharges
into Stormwater Swale S3, which discharges into an off-site City of Milford
stormwater management facility with an outlet into the City of Milford 36” corrugated
metal pipe, which discharges into the Mispillion River in the northeast portion of the
review area. All other features have no flowpath into a TNW, territorial sea or
interstate water.

6. SECTION 10 JURISDICTIONAL WATERS': Describe aquatic resources or other
features within the review area determined to be jurisdictional in accordance with
Section 10 of the Rivers and Harbors Act of 1899. Include the size of each aquatic
resource or other feature within the review area and how it was determined to be
jurisdictional in accordance with Section 10.8 N/A

7. SECTION 404 JURISDICTIONAL WATERS: Describe the aquatic resources within
the review area that were found to meet the definition of waters of the United States
in accordance with the 2023 Rule as amended, consistent with the Supreme Court’s
decision in Sackett. List each aquatic resource separately, by name, consistent with
the naming convention used in section 1, above. Include a rationale for each aquatic
resource, supporting that the aquatic resource meets the relevant category of
“‘waters of the United States” in the 2023 Rule as amended. The rationale should
also include a written description of, or reference to a map in the administrative
record that shows, the lateral limits of jurisdiction for each aquatic resource,
including how that limit was determined, and incorporate relevant references used.
Include the size of each aquatic resource in acres or linear feet and attach and
reference related figures as needed.

6 This MFR should not be used to complete a new stand-alone TNW determination. A stand-alone TNW
determination for a water that is not subject to Section 9 or 10 of the Rivers and Harbors Act of 1899
(RHA) is completed independently of a request for an AJD. A stand-alone TNW determination is
conducted for a specific segment of river or stream or other type of waterbody, such as a lake, where
upstream or downstream limits or lake borders are established.

7 33 CFR 329.9(a) A waterbody which was navigable in its natural or improved state, or which was
susceptible of reasonable improvement (as discussed in § 329.8(b) of this part) retains its character as
“navigable in law” even though it is not presently used for commerce, or is presently incapable of such
use because of changed conditions or the presence of obstructions.

8 This MFR is not to be used to make a report of findings to support a determination that the water is a
navigable water of the United States. The district must follow the procedures outlined in 33 CFR part
329.14 to make a determination that water is a navigable water of the United States subject to Section 10
of the RHA.
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a.

b.

C.

g.

Traditional Navigable Waters (TNWSs) (a)(1)(i): N/A
The Territorial Seas (a)(1)(ii): N/A

Interstate Waters (a)(1)(iii): N/A

Impoundments (a)(2): N/A

Tributaries (a)(3): N/A

Adjacent Wetlands (a)(4): N/A

Additional Waters (a)(5): N/A

8. NON-JURISDICTIONAL AQUATIC RESOURCES AND FEATURES

a.

Describe aquatic resources and other features within the review area identified in
the 2023 Rule as amended as not “waters of the United States” even where they
otherwise meet the terms of paragraphs (a)(2) through (5). Include the type of
excluded aquatic resource or feature, the size of the aquatic resource or feature
within the review area and describe how it was determined to meet one of the
exclusions listed in 33 CFR 328.3(b).°

Delineation Area S (0.17 acre) is a stormwater feature that does not exist prior to
2006. The feature was constructed in uplands as part of an erosion and sediment
control plan in 2006 (see attached plan) and is accompanied by a Notice of Intent
for Stormwater Discharges Associated with Construction Activity Under a NPDES
General Permit (attached). Delineation Area S captures stormwater sheet flow
from the surrounding uplands and streets providing sediment and nutrient uptake
prior to discharging into the city of Milford’s municipal stormwater system. A
concrete riverwalk and bulkhead in uplands separate stormwater feature S from
the nearby Mispillion River. Delineation Area S does have a continuous surface
connection to the Mispillion River via Stormwater Swale S3 which empties into an
offsite stormwater management facility that has an outfall into the Mispillion
River. Because Delineation Area S is still providing stormwater treatment as it
was originally intended and will continue to be part of a proposed stormwater
plan, Delineation Area S meets the (b)(1) Waste Treatment Systems exclusion
and is, therefore, not jurisdictional.

° 88 FR 3004 (January 18, 2023)
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Stormwater Basin S2 (0.013 acre) is a stormwater feature that does not exist
prior to 2006. The feature was constructed in uplands as part of an erosion and
sediment control plan in 2006 (see attached plan) and is accompanied by a
Notice of Intent for Stormwater Discharges Associated with Construction Activity
Under a NPDES General Permit (attached). Feature S2 is void of vegetation and
exists as an infiltration basin, providing nutrient sequestration by capturing
stormwater from the surrounding uplands. A concrete riverwalk and bulkhead in
uplands separate stormwater feature S2 from the nearby Mispillion River.
Feature S2 does not have a continuous surface connection to the Mispillion
River. Because Stormwater Basin S2 is still providing stormwater treatment as it
was originally intended and will continue to be part of a proposed stormwater
plan, Stormwater Basin S2 meets the (b)(1) Waste Treatment Systems exclusion
and is, therefore, not jurisdictional.

Stormwater Swale S3 (0.02 acre) is a stormwater feature that does not exist prior
to 2006. The feature was constructed in uplands in 2006 but was not part of the
erosion and sediment control plan in 2006 (see attached plan). Stormwater
Swale S3 captures stormwater sheet flow from the surrounding uplands and
streets providing sediment and nutrient uptake prior to discharging into the city of
Milford’s municipal stormwater system. A concrete riverwalk and bulkhead in
uplands separate Stormwater Swale S3 from the nearby Mispillion River.
Stormwater Swale S3 does have a continuous surface connection to the
Mispillion River via an offsite stormwater management facility that has an outfall
into the Mispillion River. Because Stormwater Swale S3 is still providing
stormwater treatment as it was originally intended and will continue to be part of
a proposed stormwater plan, Delineation Area S meets the (b)(1) Waste
Treatment Systems exclusion and is, therefore, not jurisdictional.

b. Describe aquatic resources and features within the review area that were
determined to be non-jurisdictional because they do not meet one or more
categories of waters of the United States under the 2023 Rule as amended (e.g.,
tributaries that are non-relatively permanent waters; non-tidal wetlands that do
not have a continuous surface connection to a jurisdictional water).

Delineation Area W (0.04 acre) is a feature that does not exist prior to 2006. The
feature was constructed in uplands in 2006 but was not part of the erosion and
sediment control plan in 2006 (see attached plan). A concrete riverwalk and
bulkhead in uplands separate Delineation Area W from the nearby Mispillion
River. Delineation Area W has no continuous surface connection to a relatively
permanent waterway or any other aquatic features on the site. For these
reasons, Delineation Area W does not meet the (a)(5) definition of Waters of the
United States and is, therefore, not jurisdictional.
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Delineation Area G (0.11 acre) has developed as a result of unfinished upland
site grading. Based off of aerial imagery, this feature does not exist prior to 2011
and forms sometime between 2011 and 2015. Aquatic feature G is separated
from aquatic resource W via a berm. This feature does not have a continuous
surface connection to an (a)(1) to (a)(3) water, and therefore does not meet the
definition of an (a)(4) adjacent wetland. If construction activities were on-going,
this feature would likely meet the (b)(7) Certain Waterfilled Depressions Created
in Dry Land exclusion. As such, aquatic feature G does not meet the definition of
Waters of the United States and is therefore, non-jurisdictional.

9. DATA SOURCES. List sources of data/information used in making determination.
Include titles and dates of sources used and ensure that information referenced is
available in the administrative record.

a.

b.

USACE site visit conducted on April 23, 2024.
Letter from Environmental Resource Insights, dated April 2, 2024.

Appendix 1-Request for Corps Jurisdictional Determination (JD), signed on
March 12, 2024.

UNITED STATES DEPARTMENT OF AGRICULTURE NATURAL RESOURCES
CONSERVATION SERVICE, WEB SOIL SURVEY SOIL MAP-SUSSEX
COUNTY, DELAWARE (MILFORD HOUSING DEVELOPMENT
CORPORATION, dated March 5, 2024.

UNITED STATES FISH AND WILDLIFE SERVICE NATIONAL WETLANDS
INVENTORY MHDC, dated March 5, 2024.

SCHEMATIC EROSION & SEDIMENT CONTROL PLAN PRE-BULK GRADING
PROJECT: FISHERHAWKE LANDING * PHASE ONE, prepared by Merestone
Consultants, Incorporated, dated January 30, 2006 and revised on March 6,
2006, sheet ES-1

RIVERWALK 2002, as accessed from FirstMap Delaware on March 7, 2024.

DELAWARE HISTORIC MAPS 2007, as accessed from FirstMap Delaware on
November 22, 2023.

WETLAND DETERMINATION FORM — ATLANTIC AND GULF COASTAL
PLAIN REGION, prepared by Environmental Resource Insights, dated April 11,
2016.
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j.  NON-JURISDICTIONAL FEATURES DELINEATION PLAN FOR PROPRETY
KNOWN AS: RIVERWALK VILLAS ALSO KNOWN AS: #401 MISPILLION
STREET PREPARED FOR: MILFORD HOUSING DEVELOPMENT CORP.,
prepared by Merestone Consultants, Incorporated, dated March 5, 2024 and
revised on March 8, 2024 and again on April 25, 2024, Sheet WT-1.

k. RIVERWALK VILLAS, MILFORD, SUSSEX CO., DELAWARE, 8 photographs
dated April 11, 2016.

[. NOTICE OF INTENT (NOI) FOR STORMWATER DISCHARGES ASSICIATED
WITH CONSTRUCTION ACTIVITY UNDER A NPDES GENERAL PERMIT,
dated January 20, 2006, 2 sheets.

m. MEMORANDUM TO RE-EVALUATE JURISDICTION FOR SAS-2001-13740,
dated February 2, 2024.

10.0THER SUPPORTING INFORMATION. In order to be covered by the regulatory
exclusion, a (b)(1) waste treatment system must be “designed to meet the
requirements of the Clean Water Act.” 33 CFR 328.3 (2014). A waste treatment
system may be “designed to meet the requirements of the Clean Water Act” where,
for example, it is constructed pursuant to a CWA section 404 permit, Ohio Valley
Envtl. Coalition v. Aracoma Coal Co., 556 F.3d 177, 214-15 (4th Cir. 2009), or
where it is “incorporated in an NPDES permit as part of a treatment system,” N. Cal.
River Watch v. City of Healdsburg, 496 F.3d 993, 1001 (9th Cir. 2007).

Waters that are part of an approved NPDES permit for stormwater are not
automatically covered under the waste treatment system exclusion. The waters must
function as a waste treatment system and serve a treatment purpose to be covered
under the waste treatment system exclusion. Not only does this site have a
Sediment and Erosion Control plan, but it also has an accompanied NOI for
stormwater discharges designed to meet the requirements of the Clean Water Act.
Furthermore, Stormwater Basin S2, Delineation Area S and Stormwater Swale S3
continue to provide sediment and nutrient sequestration by collecting overland
sheetflow from precipitation events prior to discharging into a municipal stormwater
system. Because Stormwater Basin S2, Delineation Area S and Stormwater Swale
S3 continue to function as stormwater features, the (b)(1) exclusion is met.
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11.NOTE: The structure and format of this MFR were developed in coordination with
the EPA and Department of the Army. The MFR’s structure and format may be
subject to future modification or may be rescinded as needed to implement
additional guidance from the agencies; however, the approved jurisdictional
determination described herein is a final agency action.
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