DEPARTMENT OF THE ARMY
U.S. ARMY CORPS OF ENGINEERS, PHILADELPHIA DISTRICT
1650 ARCH STREET
PHILADELPHIA, PENNSYLVANIA

CENAP-OPR March 27, 2025

MEMORANDUM FOR RECORD

SUBJECT: US Army Corps of Engineers (Corps) Approved Jurisdictional Determination
in accordance with the “Revised Definition of ‘Waters of the United States’; (88 FR
3004 (January 18, 2023) as amended by the “Revised Definition of ‘Waters of the
United States’; Conforming” (8 September 2023) ,' NAP-2025-00060-103

BACKGROUND. An Approved Jurisdictional Determination (AJD) is a Corps document
stating the presence or absence of waters of the United States on a parcel or a written
statement and map identifying the limits of waters of the United States on a parcel.
AJDs are clearly designated appealable actions and will include a basis of JD with the
document.? AJDs are case-specific and are typically made in response to a request.
AJDs are valid for a period of five years unless new information warrants revision of the
determination before the expiration date or a District Engineer has identified, after public
notice and comment, that specific geographic areas with rapidly changing
environmental conditions merit re-verification on a more frequent basis.?

On January 18, 2023, the Environmental Protection Agency (EPA) and the Department
of the Army (“the agencies”) published the “Revised Definition of ‘Waters of the United
States,” 88 FR 3004 (January 18, 2023) (“2023 Rule”). On September 8, 2023, the
agencies published the “Revised Definition of ‘Waters of the United States’;
Conforming”, which amended the 2023 Rule to conform to the 2023 Supreme Court
decision in Sackett v. EPA, 598 U.S., 143 S. Ct. 1322 (2023) (“Sackett”).

This Memorandum for Record (MFR) constitutes the basis of jurisdiction for a Corps
AJD as defined in 33 CFR 8331.2. For the purposes of this AJD, we have relied on
Section 10 of the Rivers and Harbors Act of 1899 (RHA),* the 2023 Rule as amended,
as well as other applicable guidance, relevant case law, and longstanding practice in
evaluating jurisdiction.

1. SUMMARY OF CONCLUSIONS.

1 While the Revised Definition of “Waters of the United States”; Conforming had no effect on some
categories of waters covered under the CWA, and no effect on any waters covered under RHA, all
categories are included in this Memorandum for Record for efficiency.

233 CFR 331.2.

3 Regulatory Guidance Letter 05-02.

4 USACE has authority under both Section 9 and Section 10 of the Rivers and Harbors Act of 1899 but for
convenience, in this MFR, jurisdiction under RHA will be referred to as Section 10.
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a. Provide a list of each individual feature within the review area and the
jurisdictional status of each one (i.e., identify whether each feature is/is not a
water of the United States and/or a navigable water of the United States).

i.  Waterbody 1, jurisdictional, Section 10 and Section 404
ii.  Waterbody 2, jurisdictional, Section 10 and Section 404
iii. Swale 1, non-jurisdictional
iv. Swale 2, non-jurisdictional
v. Swale 3, non-jurisdictional
2. REFERENCES.

a. “Revised Definition of ‘Waters of the United States,” 88 FR 3004 (January 18,
2023) (“2023 Rule”)

b. “Revised Definition of ‘Waters of the United States’; Conforming” 88 FR 61964
(September 8, 2023)

c. Sackettv. EPA, 598 U.S. 651, 143 S. Ct. 1322 (2023)

3. REVIEW AREA. The limit of investigation is approximately 15.32 acres located
within the southern portion of the Delaware Seashore State Park directly west of the
Charles W. Cullen Memorial Bridge, approximately 4.66 miles north of the area
known as Bethany Beach, Delaware. A USACE site visit was conducted on
February 19, 2025. The goal of the site visit was to evaluate Swale 1-3 and
Waterbody 1 and determine if they are relatively permanent waters. Data that was
collected from the site visit includes the presence of a mean high water mark within
Waterbody 1. Additionally, Swale 1-3 did not exhibit flowing or standing water and
lacked an OHWM.

4. NEAREST TRADITIONAL NAVIGABLE WATER (TNW), THE TERRITORIAL SEAS,
OR INTERSTATE WATER TO WHICH THE AQUATIC RESOURCE IS
CONNECTED. Indian River Inlet. The Indian River Inlet is influenced by the ebb and
flow of the tide.

5. FLOWPATH FROM THE SUBJECT AQUATIC RESOURCES TO A TNW, THE
TERRITORIAL SEAS, OR INTERSTATE WATER. Waterbody 2 is the Indian River
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Inlet. All other aquatic features drain into tidal marsh adjacent to the review area,
which drains into the Indian River Inlet or the Indian River Bay.

6. SECTION 10 JURISDICTIONAL WATERS®: Describe aquatic resources or other
features within the review area determined to be jurisdictional in accordance with
Section 10 of the Rivers and Harbors Act of 1899. Include the size of each aquatic
resource or other feature within the review area and how it was determined to be
jurisdictional in accordance with Section 10.°

a. Waterbody 2 (Indian River Inlet) is within 5.32 acres of the review area.
Waterbody 2 continues outside the review area to the north. Waterbody 2
is influenced by the ebb and flow of the tide and contains a navigational
channel, thereby meeting the definition of a Section 10 water.

b. Waterbody 1 is a 353.43 linear foot tidally influenced feature within the
southwest portion of the review area. Waterbody 1 continues off the
review area to the west. Waterbody 1 is influenced by the ebb and flow of
the tide, thereby meeting the definition of a Section 10 water.

7. SECTION 404 JURISDICTIONAL WATERS: Describe the aquatic resources within
the review area that were found to meet the definition of waters of the United States
in accordance with the 2023 Rule as amended, consistent with the Supreme Court’s
decision in Sackett. List each aquatic resource separately, by name, consistent with
the naming convention used in section 1, above. Include a rationale for each aquatic
resource, supporting that the aquatic resource meets the relevant category of
“waters of the United States” in the 2023 Rule as amended. The rationale should
also include a written description of, or reference to a map in the administrative
record that shows, the lateral limits of jurisdiction for each aquatic resource,
including how that limit was determined, and incorporate relevant references used.
Include the size of each aquatic resource in acres or linear feet and attach and
reference related figures as needed.

a. Traditional Navigable Waters (TNWSs) (a)(1)(i):

533 CFR 329.9(a) A waterbody which was navigable in its natural or improved state, or which was
susceptible of reasonable improvement (as discussed in § 329.8(b) of this part) retains its character as
“navigable in law” even though it is not presently used for commerce, or is presently incapable of such
use because of changed conditions or the presence of obstructions.

6 This MFR is not to be used to make a report of findings to support a determination that the water is a
navigable water of the United States. The district must follow the procedures outlined in 33 CFR part
329.14 to make a determination that water is a havigable water of the United States subject to Section 10
of the RHA.
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1. Waterbody 2 (Indian River Inlet) is within 5.32 acres of the review area.
Waterbody 2 continues outside the review area to the north. Waterbody 2
is currently used in interstate or foreign commerce, and is subject to the
ebb and flow of the tide, thereby meeting the definition of an (a)(1)
Traditional Navigable Water.

2. Waterbody 1 is a 353.43 linear foot tidally influenced feature located in the
southwest portion of the review area. Waterbody 1 continues off the
review area to the west. Waterbody 1 is subject to the ebb and flow of the
tide, thereby meeting the definition of an (a)(1) Traditional Navigable
Water.

b. The Territorial Seas (a)(1)(ii): N/A
c. Interstate Waters (a)(1)(iii): N/A
d. Impoundments (a)(2): N/A
e. Tributaries (a)(3): N/A
f. Adjacent Wetlands (a)(4): N/A
g. Additional Waters (a)(5): N/A
8. NON-JURISDICTIONAL AQUATIC RESOURCES AND FEATURES

a. Describe aquatic resources and other features within the review area identified in
the 2023 Rule as amended as not “waters of the United States” even where they
otherwise meet the terms of paragraphs (a)(2) through (5). Include the type of
excluded aquatic resource or feature, the size of the aquatic resource or feature
within the review area and describe how it was determined to meet one of the
exclusions listed in 33 CFR 328.3(b).”

1. Swale 1is a 481.99 linear foot swale located entirely within the review
area. Swale 1 did not exhibit a defined bed and bank, ordinary high water
mark, or relatively permanent flow. This feature was created for
stormwater management during a past renovation as seen in a 2012
historic aerial. During rain events, Swale 1 drains into Waterbody 1
through a culvert; however the culvert was installed higher than
Waterbody 1's mean high water mark, likely to ensure proper drainage of

788 FR 3004 (January 18, 2023)
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the area. Swale 1 is characterized as by low volume, infrequent, or short
duration flow, thereby meeting the definition of a paragraph (b)(8) swale.

2. Swale 2 is a 334.56 linear foot swale located entirely within the review
area. Swale 2 did not exhibit a defined bed and bank, ordinary high water
mark, or relatively permanent flow. This feature was created for
stormwater management during a past renovation as seen in a 2012
historic aerial. During rain events, Swale 2 connects to Waterbody 1
through a culvert; however the culvert was installed higher than
Waterbody 1's mean high water mark, likely to ensure proper drainage of
the area. Swale 2 is characterized as by low volume, infrequent, or short
duration flow, thereby meeting the definition of a paragraph (b)(8) swale.

3. Swale 3 is a 198.35 linear foot swale located entirely within the review
area. Swale 3 did not exhibit a defined bed and bank, ordinary high water
mark, or relatively permanent flow. This feature was created for
stormwater management during a past renovation as seen in a 2012
historic aerial. During rain events, Swale 3 drains off the review area to the
south through a culvert and into a stabilized outfall. The stabilized outfall is
adjacent to tidal wetlands, however the culvert that abuts Swale 3 was
installed above stabilized outfall, which is higher than the high tide line of
the tidal wetlands, likely to ensure proper drainage.

b. Describe aquatic resources and features within the review area that were
determined to be non-jurisdictional because they do not meet one or more
categories of waters of the United States under the 2023 Rule as amended (e.qg.,
tributaries that are non-relatively permanent waters; non-tidal wetlands that do
not have a continuous surface connection to a jurisdictional water). N/A

9. DATA SOURCES. List sources of data/information used in making determination.
Include titles and dates of sources used and ensure that information referenced is
available in the administrative record.

a. USACE site visit, conducted on February 19, 2025.

b. Wetland Delineation Plan entitled “Campground and Recreational Facility
Improvements Delaware Seashore State Park Wetland Delineation Map”;
prepared by Century Engineering; revised February 19, 2025; 2 sheets.

c. Wetland Delineation Report entitled “Waters of the U.S. Delineation For
Delaware Seashore State Park Campground and Recreational Facility
Improvements”; prepared by Century Engineering; dated February 2025.
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10.OTHER SUPPORTING INFORMATION. N/A

11.NOTE: The structure and format of this MFR were developed in coordination with
the EPA and Department of the Army. The MFR'’s structure and format may be
subject to future modification or may be rescinded as needed to implement
additional guidance from the agencies; however, the approved jurisdictional
determination described herein is a final agency action.
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Waterbody 1

Approximate Area: 0.0555 AC

Approximate Linear Feet: 353.43 ft

Waterbody 2

Approximate Area: 5.3227 AC
Approximate Linear Feet: 1502.81 ft

Swale 1

Approximate Area: 0.0980 AC
Approximate Linear Feet: 481.99 ft

Swale 2

Approximate Area: 0.0809 AC
Approximate Linear Feet: 334.56 ft

Flag ID Longitude (DD) | Latitude (DD)
0 -75.06789 38.60589
1 -75.06743 38.60597
2 -75.06741 38.60598
3 -75.06694 38.60641
4 -75.06661 38.60671
5 -75.06657 38.60675
6 -75.06627 38.60677
7 -75.06568 38.60681
8 -75.06514 38.60685
9 -75.06466 38.60689
10 -75.06458 38.6069
11 -75.06426 38.60716
12 -75.064 38.60736
13 -75.06376 38.60738
Swale 3

Approximate Area: 0.0349 AC
Approximate Linear Feet: 198.35 ft

Flag ID Longitude (DD) | Latitude (DD)
14 -75.06777 38.60552
15 -75.06772 38.60552
16 -75.06765 38.60553
17 -75.0676 38.60553
18 -75.06753 38.60554
19 -75.06748 38.60555
20 -75.06741 38.60556
21 -75.06781 38.60555
22 -75.06777 38.60555
23 -75.06774 38.60554
24 -75.06764 38.60554
25 -75.0676 38.60555
26 -75.06751 38.60556
27 -75.06743 38.60557
28 -75.06733 38.6056
29 -75.0678 38.60551
30 -75.06779 38.60551
31 -75.06733 38.60559
32 -75.067 38.60569
33 -75.06693 38.6057
34 -75.06679 38.60571
35 -75.06668 38.6057
36 -75.0666 38.6057
37 -75.0666 38.60571
38 -75.06671 38.60572
39 -75.06682 38.60573
40 -75.06684 38.60574
41 -75.06685 38.60574
42 -75.06687 38.60574
43 -75.06692 38.60573
44 -75.06698 38.60572
45 -75.06701 38.6057

Flag ID Longitude (DD) | Latitude (DD)
48 -75.06384 38.60607
49 -75.06384 38.60623
50 -75.06392 38.60645
51 -75.06401 38.60654
52 -75.06405 38.60657
53 -75.06408 38.60657
54 -75.06402 38.60652
55 -75.06395 38.60644
56 -75.06392 38.60639
57 -75.06388 38.60629
58 -75.06387 38.6062
59 -75.06387 38.6061
60 -75.06385 38.60607

Flag ID Longitude (DD) | Latitude (DD)
103 -75.06683 38.60601
104 -75.06683 38.60604
105 -75.06679 38.60611
106 -75.06675 38.60614
107 -75.06672 38.6062
108 -75.06671 38.60623
109 -75.06669 38.60627
110 -75.06664 38.6063
111 -75.06657 38.60633
112 -75.06652 38.60632
113 -75.06648 38.60633
114 -75.0665 38.60638
115 -75.06644 38.60643
116 -75.06638 38.60645
117 -75.0663 38.60646
118 -75.06622 38.60647
119 -75.06604 38.60648
120 -75.06599 38.6065
121 -75.06604 38.60651
122 -75.06613 38.6065
123 -75.06623 38.60649
124 -75.06637 38.60648
125 -75.06648 38.60644
126 -75.06656 38.6064
127 -75.06661 38.60636
128 -75.06668 38.60632
129 -75.06671 38.60628
130 -75.06673 38.60624
131 -75.06677 38.60618
132 -75.06682 38.6061
133 -75.06686 38.60603
134 -75.06684 38.606

Flag ID Longitude (DD) | Latitude (DD)
61 -75.06668 38.60588
62 -75.06657 38.60587
63 -75.06643 38.60586
64 -75.06632 38.60586
65 -75.06639 38.60586
66 -75.06626 38.60586
67 -75.06606 38.60587
68 -75.06585 38.60588
69 -75.06563 38.60589
70 -75.06542 38.6059
71 -75.06528 38.60591
72 -75.06519 38.60592
73 -75.06515 38.60593
74 -75.06514 38.60595
75 -75.06516 38.60596
76 -75.06519 38.60595
77 -75.06532 38.60595
78 -75.06541 38.60593
79 -75.06549 38.60592
80 -75.06554 38.60591
81 -75.06556 38.60593
82 -75.06564 38.60592
83 -75.06568 38.60591
84 -75.0657 38.60591
85 -75.06574 38.60591
86 -75.0658 38.6059
87 -75.06589 38.60591
88 -75.06598 38.60589
89 -75.06608 38.60589
90 -75.06616 38.60588
91 -75.0663 38.60587
92 -75.06641 38.60588
93 -75.06649 38.60588
94 -75.0666 38.6059
95 -75.06668 38.6059
96 -75.06674 38.60592
97 -75.06678 38.60594
98 -75.06679 38.60594
99 -75.0668 38.60593
100 -75.06678 38.60592
101 -75.06673 38.60589
102 -75.06669 38.60588






